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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2906 
1 . 
W.- A. MOOERS, Appellant, 
versus 
NORWOOD WILSON, EDITH N. WILSON AND H. D. 
EICHELBERGER, Appellees. 
PETITION FOR APPEAL 
To the Honorable, the Chief Justice and Associate J1tStices 
of the Supreme Court of Appeals of Virginia: 
Your petitioner, W. A. Mooers, respectfully represents unto 
the court that he is aggrieved by the final decree of the Cir-
cuit Court of Prince George County,, entered in the suit of 
W. A. Mooers against Norwood Wilson and others on the 
10th day of April, 1944, wherein your petitioner was the com-
plainant and Norwood Wilson, Edith N. Wilson and· H. D. 
Eichelberger were the defendants. Your petitioner files here-
with a transcript of the record, the original exhibits filed with 
the evidence taken in the cause being omitted but are to be 
certified and forwarded to the Clerk of this Court pursuant to 
section 6357, Michie's Code. -
2• *MATERIAL PROCEEDINGS IN THE LOWER 
COURT. 
Your petitioner filed at the First July Rules, 1943, his bill 
of complaint against the parties aforesaid. Your petitioner 
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charged that he entered into a contract with Norwood Wilson 
pursuant to which petitioner agreed to purchase and Norwood 
Wilson agreed to sell that certain tract of land lying and being 
in Prince George County, Virginia, known as "Maycox" con-
taining 560 acres, more or less~ together with certain personal 
_property, consisting primarily of ·farm implements, at the 
price of $15,000.00, payable all cash '' pending delivery of 
proper title" and '' bill of sale" to the personal property; 
that he was advised that the defendant, Edith N. Wilson, was 
the wife of Norwood Wilson, and, as such, she had a contin-
gent right of dower in said real property but he was not ad-
vised whether Edith N. Wilson was willing to dispose of her 
contingent dower rig4t by uniting in ·the deed Norwood Wil-
·son agreed to execute conveying said real estate to your 
petitioner, but in the event she was not willing to unite in her 
husband's deed, he, Norwood Wilson, was in equity and good 
conscience bound to convey the said land to petitioner subject 
to the rights., if any, of his wife, Edith N. Wilson, the value, 
if any, of said rights to be deducted from the purchase price 
of the said land .. Petitioner further charged that he had been 
informed and that he believed that the said Norwood· Wilson 
and Edith N. Wilson, by deed dated the 11th day of June, 
1943, conveyed the said land to the defendant, H. D. Eichel-
berger, "which said deed was recorded on the day it was 
3* written, and that he, petitioner, was informed and that he 
believed the said deed from the Wilsons to Eichelberger 
was executed and delivered in an attempt to hinder, delay and 
defraud your petitioner. The defendant, Norwood Wilson, 
filed his answer denying that he at any time ever entered into 
any oral or written ag·reement with your petitioner for the 
sale of the property mentioned in the bill of complaint. He 
admitted he entered into certain negotiations whereby he en-
deavored to sell and your petitioner endeavored to buy said 
property, but contended such negotiations were never reduced 
to writing, a:nd that even if they had reached the point of con-
summation they were void under the statute of parole agree-
ments., because they were not in writing and signed by the 
party to be charged. This defendant also admitted he con-
veyed the land mentioned and described in the bill to H. D. 
Eichelberger, another defendant, by deed dated June 11th, 
1943, but he denied said deed was made for the purpose of 
hindering, delaying and defrauding the complainant, the peti-
tioner herein. Edith N. Wilson answered admitting that she 
executed said deed dated June 11th; 1943, whereby her hus-
band, Norwood Wilson, sold and conveyed to H. ·n. Eichel-
berger the land described in the bill, in order that her dower 
might be conveyed and released to the said Eichelberger. H. 
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]). Eichelberger answered admitting that he had purchased 
the said land which was conveyed t.o him by Norwood Wilson, 
~nd wife, hy said deed dated J,u.ne 11th, 1943., but claimed he 
was a bona fide purchaser for value and without notice. 
*By consent of. all parties, by counsel, it was agreed 
4* that the testimony of all parties would be given orally in 
open· court, thereupon, the trial court set February 3rd, 
1944, at the court hours as the,time and place for this purpose. 
A.t the time and place aforesaid, but before offering testi-
.mony in support of his bill, your petitioner moved the court 
to amend his bill by striking out the following words, '' the 
·value, if any, of said rights to be 'deducted from the purchase 
_price of the said land.'' ( R., p. 5} To which said motion Nor~ 
wood Wilson and Edith N. Wilson, by counsel, objected. The 
court reserved its ruling on the motion and the complainant 
thereupon introdµced his testimony and exhibits. At the con-
.clusion thereof ·ceunsel for Norwood Wilson moved the court 
to strike the evidence of the complainant and· assigned cer·. 
iain grounds in support of said motion. (R., pp. 65, 66, 67.) 
The c<>urt, after some discussion, by counsel, for all parties,, 
'.Set February 5th, 1944, at ten o'clock, A. M. to hear argument 
·of counsel. 
~ On the day and hour last st.ated, counsel for H. D. Eichel-
.berger united in the motion to strike complainant's evidence . 
.After argument for and against said motion the court an-
llounced it would sustain. the objection of Norwood Wilson to 
complainant's motion to amend his bill and that it would 
~rant . the· defendants' motion to strike the evidence of the 
-complainant and dismiss his bill of complaint. A decree em-
bodying the court's ruling was entered April 10th, 1944. (R., 
pp .. 68,, 69.) 
-.THE FACTS IN THE ·CASE 
Norwood Wilson, owner of ''Maycox", a valuable tract of 
land fully described in the bill of complaint (R., p., 1) about 
ihe year 1941, .listed it for sale with H.. T. Richeson & Com-
pany, an old, established:' real estate firm with its principal 
offices located in Richmond, Virginia. (.R., p. 15.) In the early 
part of the year 1943, W.R. Jenkins, one of the broker's sales-
men, learned that petitioner desired to purchase a farm on 
.J runes River and that he was interested in an old historic 
farm not far from "Maycox". Jenkins immediately called 
on W. A. Mooers and arranged to show him several river 
farms, one of which was '~Maycox,.,. After making careful 
inspection, checks and surveys of ''Mayeox'\ Mooers decided 
that because of the location of this·tract of land and the ap-
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purtenances. thereto belonging, it was more suitable. for his 
plans and purposes than any other property he had been able: 
to locate. He thereupon entered into negotiations with Wil-
son's agent for the purchase of "l'Iaycox" .. 
On May 10th, 1943, Norwood Wilson wrote direct to his. 
agent's salesman, in which he said: * • • "Co'll,cerning your 
further inquiry about Maycox Plantation,. I am enclosing a. 
historical sketch, in addition to the map and soil conservation. 
study that I have already loaned you, which however are to 
be returned..'' '' In regard to a firm price until June 1st, 1943,. 
I am a little hesitant for several reasons, however as I prom-
ised, the pri~e of $15,000.00 ( fifteen thousand) will be good 
until that time. • *' * " (R., p. 17 .. ) 
*Notwithstanding Wilson's letter of May 10th, 1943,, 
6~ boosting the farm and naming his price at $15,000.00, peti-
tioner, under date of May 18th, 1943, made Wilson,. 
through his ag·ent, a written offer of $13,500 .. 00 for the said 
tract of land.. (R., p .. 16) ,Ex .. M.1..) 
Wilson told his agent he would not take less than $15,000.00 
for "Maycox", but that he, Wilson, was going to help Jen-
kins make the sale, that he would. make out a list. of personal 
property on the farm he would include in the sale price of 
the land. (R., pp .. 18, 19; 20, 22 .. ) 
On the evening of May 1'9th, 1943, Wilson called on Mr. 
Jenkins and handed him a letter dated May 19th, 1943, set-
ting out the personal property to be included in the sale of the? 
land. (R., pp .. 19, 20 .. ) (Ex. M-3) Wilsoru put a: pencil notation. 
of his estimated value of each item of the personal property 
aforesaid which he totaled as $880.00 (R., pp .. 19i, 20), and 
told his agent,. since he had agreed to include the personal 
property of the value of over $800.00, the regular commission 
of $1,500.00 would have to be reduced to $1,000.00, thereupoJ.J 
Wilson and his. ag~nt agreed the sum of $1.,000.00 was to be, 
amount of the· commissions. (R., p. 64.) 
Ori the morning of the following day, namely May 20, 1943~ 
Jenkins telephoned your petitioner that Wilson ha:d given him 
a list setting out the items of personal property he would in-
clude in the sale of the farm and those excluded. 
Your petitioner went forthwith to the agent's office and: 
after looking over the list told the agent he would pay $15,-
000.00 cash for the plaC'e, if Wilson would also include the re-
served items to •be removed to the dairy farm, namely, 1 
7* double spring tooth harrow, 1 # 66 Chattanooga plow, I 
wheelbarrow grass seeder, 1 double wagon,. 1 John Deere 
manure spreader, 1 John Deere two-horse mower, 1 U.S. Corn 
husker:, 1 shredder and 1 double action tractol"' disk.. The 
agent immediately got in telephone communication with Wil-
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. son, who was at Hopewell, Virginia, and advised him of your. 
petitioner's offer; petitioner was on the ag·ent's telephone ex-
tension line. Wilson said he could not include the manure 
spreader as he was bound to have it at this other farm, and 
that the (Chattanooga) plow was not his. Jenkins asked 
Mooers "what about it", Mooers said, "all right, I will take 
it," then Jenkins said to ·wnson, "All right," Wilson said · 
''sold.'' Jenkins told Wilson to write him a letter confirming 
the sale. (R., pp. 21, 55.) . 
That same day, May 20th., 1943, Wilson wrote Jenkins two 
letters, both were received by him in same envelope May 21st, 
1943, one confirmed the agreement of sale and purchase, the 
other confirmed the agreement between Wilson and Jenkins 
relating to the amount of commissions. These letters are in 
the following words and figures: 
Mr. W.R. Jenkins 
H. T. Richardson & Co. 
1007 E. Main St. 
Richmond, Va. 
My dear Mr. Jenkins: 
May 20, 1943 
Referring further to our telephone conversation of today 
with particular reference to letter of May 19th. I understand 
that you are holding pending delivery of proper title a check 
for $1000.00 which is to be forfeited to the writer should the 
balance of the purchase price of Maycox *Plantation, 
R* namely, $14,000.00 cash, tliat is $15,000.00 total, not be 
paid when proper title is presented to your prospective 
purchaser. In addition to conveyance of the real estate, the 
writer will give a bill of sale covering the items referred to in 
letter of May 19th, as items that are normally used on the 
farm detailed in the second paragraph of the letter referred 
to, and in addition will include in this bill of sale the follow-
ing: 
1 double spring tooth harrow 
1 Wheelbarrow grass seeder 
1 double wagon 
1 John Deere two horse mower 
1 U. S. corn husker and shredder 
1 grade Guernsey milk cow 
All other items · of personal property to be removed by the 
writer. 
I am enclosing sketch of an old plat of Maycox which might 
6 Supreme Court of Appeals of Virginia 
,be of interest to Mr. Mooers. I understand that you will be 
ready to close this sale paying to the writer $15,000.00 ~ cash 
any day on and after.May 24th, but before May 31st, 1948. 
I am, 
Very truly yours, 
nw/h 
encl. 
Mr. W.R. Jenkins 
H. T. Richardson & Co. 
1007 E. Main St. 
Richmond, Ya. 
/S/ NORWOOD WILSON 
Norwood Wilson 
(R., p. 22) 
May 20, 1943 
My dear Mr. Jenkins : 
I have not referred to any commission in previous letters, 
but upon consummation of this sale whereby the writer re".' 
,ceives $15,000.00 in cash, you are to be paid . a commission 
.. of $1000.00. After the necessity of adding the additional 
98 machinery, which, on a second hand market would no 
doubt be valued at approximately $500.00, the reduction 
that you would take in your commission in accordance with 
our conversation, would exceed $500.00., and for this reason, 
I have set forth the commission as $1000.00 which is in ac-
cordance with our understanding. 
nw/h 
V ~ry truly yours, 
/S/ NORWOOD WILSON 
Norwood Wilson 
(R., p. ·28) 
On the day Wilson wrote the letter confirming the oral 
agreement of sale his said agent gave his stenographer a copy 
of petitioner's former· written offer for the land, dated May 
~8th, 1943, and "told her to duplicate that contract and put in 
all this machinery, and she filled it out and brought it to me 
and Mr. Mooers signed it.'' (R., pp. 24, 56) Thereupon, the 
~ame day, your petitioner went to Maycox farm. He saw 
Leslie Pease, the superintendent and man in charge of the 
place, and Mrs. Pease, his wife. He told them he had bought 
Maycox and tba t he would like to see the equipment set out 
in Mr. Wilson's list, dated May 19th, 1943 (R., p. 56). 
On May 18th, 1948, the day your petitioner made the offer 
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1of $13,500.00 for the land, Mr . .Jenkins requested petitioner to 
deposit with his firm $1,000.00 as evidence of his good faith. 
The deposit was .made and retained by Wilson's agent. (R., 
pp. 27, 5B) .. 
Your petitioner employed Mr. A. Ellis Baker, an attorney 
·with offices in Richmond and specialist in title work to exam-
ine the title to Mayco:x. Mr. Baker called on Mr. Jenkins to 
get a i1u 'description or starting point to do the work.'' 
10* He was told to see Mr. Wilson at Hopewell, Virginia, 
on his way to Prince George Court House. "\Vhen he got 
:to Hopewell, he called Mr. Wilson and told him he had been 
.requested to examine the title to Maycox farm for Mr. Willard 
A. Mooers of Richmond, and asked if he had an abstract Qf the 
property. Wilson told Mr. Baker he did not have an abstract, 
that he had a loan on the property and probably the abstract 
was with the loan. papers., but told the attorney from whom he 
had purchased the property, and said: "if you have any 
trouble with it, let me know.'' The conversation took place 
between Mr. Wilson and Mr. Baker May 25th, 1943, the date · 
-of Mr. Baker's report on the title. (R., pp. 43, 44.) 
Upon receipt of report on the title to the land your peti-
tioner called upon the agent to make settlement. Thereupon 
the agent sent Wilson the following letter by regist~red mail: 
"Mr. Norwood Wilson, 
· City Point Inn, 
Hopewell, Virginia. 
Dear Sir: 
May 27, 1943 
Mr. W. A. Mooers called at our office today to make settle-
ment for the property which he purchased from you ·kn.own 
as '' Maycock 's Plantation in Prince George County, as per 
agreement. . 
Please let us have the deed properly executed, conveying 
the property to : 
"Willard A. Mooers and Ruth McDowell Mooers", (hus-
band and wife) as tenants by the entireties with the right of 
survivorship as at common law. 
* As soon as this deed is received, we will immediately 
11• have Mr. Mooers to give us his check and make remit-
tance to you. Of course, it will be necessary that the 
out-standing liens be released in order that Mr. Mooers may 
be furnished with a title to the property free of any liens, and, 
also a release of the lease to the Maycock Hunting Club, which 
is recorded in Deed Book 114, page 218 in the clerk's office of 
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Prince George County Circuit Court. .According to the mem-
orandum we have from the title examiner, this leas.e should 
have expired some tim·e this year, unless some arrangements. 
have been made with you for renewal. You can let us. know 
about this. · 
Very truly yours, 
· H .. T .. RICHESON & COMPANY. 
REC.M BY:. (R.., p. 26 .. ) 
Wilson did not answer this letter, so Mr. Jenkins reported 
the matter to Mr. Frank S. Richeson, senioi- member of the: 
firm of brokers. On June 2nd OF 3rd, Mr. Richeson requested 
your petitioner to drive him to see Mr. Wilson .. The :follow-
ing conversation took place between Messl's. Riches·on, Wil-· 
son and Mooers : 
Q. Mr. Richeson, state. whethe:r or not you were consulted 
by your salesman,, Mr. W. R ... Jenkins, in re.f erence to a sale~ 
of Maycocks property. · 
A. Mr. Jenkins came to see me aroumd the 2nd or 3rd of' 
June, I think it was about the 3rd; and he came to me and 
said, '' I have sold this farm of Maycocks to Billy Mooers,. 
and he has had his title examined and I .can't get Mr. Wilson 
to send his deed over here.'' I called Mr. Mooers and said',. 
'' I haven't got any gas. Will you run me over to see Mr .. 
Wilson?" I hadn't met Mr. Wilson before, and Mr. Jenkins 
went along with us. I left Mr. Mooers and Mr. Jenkins out:... 
side, went in the •hotel and asked for Mr. Wilson. I met 
12$ him and told him what my business was, that this man 
had had his title examined and why it was he hadn't 
sent his deed over. He said, "There. are several things that: 
have got to be straightened out first." I said, "What are-
theyT '' He said, ''In the contract that they sent me it says 
'one pair of good mules' '', and says, '' I am not going to let 
Mr. Mooers go out there and pick out the best pair of mules 
on the farm." I said, "What else is it?" He said, "I :find 
out Chapin and Clark are going to hold me up for the com-
missions"., says, ''I have a mortgage with O.hapin and Clark 
and they are holding me up on the commissions on this farm.',. 
I said, '' Are these the only two things that are holding that 
up?'' He said, "As far· as I know, yes." I said, ''I have Mr~ 
· Mooers out here.. Let me bring him in here and see if we 
can't get the thing straight.,., So I got Mr. Mooers, and he 
said, "You are not going to give me the worst mules on the 
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farm, are you?" Mr. Wilson said, ,-,r don't know about that.'~ 
Mr. Mooers said, "Please don't give me sick one~." .And we 
struck out of the contract the word ''good''. 
Q. Look at the letter of May 19, 1943, Exhibit No. 3, and 
state if the word "good" is written in pencil. 
.A. Yes, sir; it is written in pencil. 
Q. Look at the paper marked Exhibit No. 8 and state 
whether in '' one good pair of mules'' the word ''good'' is 
scratched out in ink . 
.A. Yes, sir. 
*Q. Was that scratched out in accordance with this 
13* conversation? 
.A. It was scratched out in the presence of l\fr. Mooers 
and Mr. Wilson. 
Q. Do you recall who scratched it out? 
A.. I did it. 
Q. Then what further was said? 
A.. Mr. Wilson stated to me that we would have to get this 
" mortgage straightened out., that Chapin and Clark.weren't 
willing to release this mortgage until the due date, which wa_s 
sometime in .August, and that they were claiming that any 
time during the life of this mortgage they were due the com-
missions for the sale of this property. I said, '' W ou1d you 
be willing to pay a part of that commission.'' He said, ''No, 
I wouldn't pay a cent." I took Mr. Mooers outside and I 
said, "If we can make a compromise with Chapin and Clark. 
· will you pay your part of it." He said, ''I will pay $150.00 
on the amount if we could compromise with Chapin and Clark 
on the amount of commissions due them." And I said, "Well, · 
Mr. Jenkins will have to pay $150.00," and I says, "I can 
compromise the thing· with Chapin and Clark for $300.00.'' So 
we went back in the room and I said, "Mr. Wilson, this is the 
only thing holding this thing up. If we can get Chapin and 
Clark out of the way it's all right¥" He said, '' Yes., sir." 
By the Court: When was that? 
Witness: I think June 3rd. 
14* *By Mr. White: 
Q. You are sure it was after June 1st¥ 
A. Yes, sir. I went back to Richmond and caught Mr. 
Clark up at the Commonwealth Club and talked it over with 
him, and he said, ''"Bill Mooers is a friend of the family. I 
am not going to stand in the way of Mr. Mooers and this farm. 
You give me what you think is right and I am willing to let 
it drop." So I told Mr. Jenkins, ':You wire Mr. Wilson and 
tell him the mortgage thing is cleared up.'' 
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- Q. Look at the telegram I hand you and state if that is the 
telegram ref erred to. · 
A. Yes, sir. 
Mr. White: File that as Exhibit M-13 
Note: The telegram mentioned is filed as '' Exhibit M-13.'' 
By Mr. White: 
Q. State whether or not Mr. Wilson communicated with 
you after you sent that telegram. 
A. No, sir. 
Q. What if anything was said to you by Mr. Wilson on this 
occasion that you have just related about commissions 1 
A. He said; "By the way," says, "Jenkins had agreed with 
me to accept $1,000.00 commissions on this sale,'' and says, '' I 
haven't any authority from him." I said, "Well, Mr. Wilson, 
I happen to be the senior member of the firm, and I tell you 
that the $1,000.00 agreed upon between you and Mr. Jenkins r 
is acceptable to the firm.'' 
*Q. State whether or not you recall Mr. Wilson tell-
15~ ing you what he would do if, to use Mr. Wilson's lan-
guage, you got Chapin and Clark off his neck 7 
A. He said that was the only obstacle in the way, and if I 
could get rid of Chapin and Clark in the matter there was 
nothing else to hold it up. (R., pp. 31, 32, 33, 34, 35.) 
On June 4th, 1943, Wilson's brokers wired him Chapin and 
· Clark had agreed to waive all claim they might have to com-
missions and requested Wilson .to call at their office the fol-
lowing day. to close the deal (R., pp. 34:, 42). Wilson replied 
he would not be able to come to Richmond on the 5th, there-
upon his agent wrote him the following letter: 
Mr. Norwood Wilson, 
City Point Inn, ' 
Hopewell, Virginia. 
Dear Mr. Wilson: 
June 5th, 1943. 
Our Mr. Jenkins received a note from you this morning in 
reply t~ my telegTam to you of June. 4th. As stated by you, 
the obstacle in your way of closing this deal was the fact that 
Chapin & Clarke had an exclusive sales agreement for this 
property in the Deed of Trust securing a mortgage thereon, 
held by a client of Chapin & Clarke. Mr. Mooers has agreed , 
on an amount which he will pay Chapin & Clarke to release 
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;any rights they ma_y have .to commissions on the sale of this 
:property. This, we have in writing from him. 
At the time I was talking .to you in Hopewell relative to the 
,commissions to be charged on this sale, I had not seen the 
.letter which you had written .to our Mr .. Jenkins., in which the 
sum of $1000.00 w.as .agreed upon, and, I advised you while 
·.talking regarding same, that this was agreeable to our firm. 
This matter has reached such an ,acute stage,, due to it being 
iarm property, that somethi.ne will have to be done at once. 
As you are aware, Mr. Mooers has had the title ex~mined and 
is read to perform his part of the contract immediatelr upon 
-the presentation of the deed to him. Will you kindly advise 
.me if it will be possible for you to come to Richmond on Tues-
day, June 8th in order that we may close this matter. 
*Thanking you for a prompt reply., I .am, 
Very truly yours., 
(R., pp. 38, 39) . 
.. Wilson did not reply to the f oregofog letter, but shortly 
thereafter his agent learned that Wilson and his wife had 
-conveyed the land to H. D. Eichelberger by deed dated and re~· 
corded June 11th, 1943. This deed, regular in form is, then, · 
the instrument of Wilson's and Eicbelberger 's machinations. 
For the fact that Eichelberger was not a purchaser for value 
without nolice is unequivocally established. · 
On SundayJ May 23rd, 1943, Eichelberger drove his wife and 
another woman to Maycox. They saw Mr. and Mrs. Leslie 
Pease. When Eichelberger asked if he might "look around" 
he was told Mr. Billy Mooers had bought the place. (R., pp. 
47, 51) Mrs. Peas~, when asked what Eichelberger said to her 
husband, and what her husband said to him, said: 
'' He came up to my husband and asked if he was the pro-
prietor of the farm. My husband told him yes. He said, 'I 
, want to look around.' My husband said, 'What do you want 
to see?' He said, 'I .understand the place is for sale and I 
want to look it over.' My husband -said, 'It's been sold.' I 
said, 'Yes, it's been sold.' I said, 'There goes the man by 
the fence who has just bought it.,, Mrs. Pease was then 
asked, "When you made that statement, did either one of the. 
ladies say anything?'' Her answer was : '' Mrs. Eichelberger 
spoke to her husband, said, 'Boots·, we are just too late. It's 
no use to look at the farm.' And they went to the river bank 
and came back and she played with the goat a while and then 
they left.'' (R., pp. 51, 52) 
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•Eichelberger told Mr. and Mrs .. Pease he knew ''Billy· 
17* Mooers''. Eichelbe.rge:r: 's. place o.f ·business.was on the~ 
same street near Mi:. Mooers' place of business, but he, 
failed and refused to seek any information from Mr .. Mooers, 
about his purchase. of the property. 
In Aug:ast, after Eiehelberger had filed. his answer, he ad-· 
mitted to Mr. Robel!t W. Salle, well known to both Eichel--
berger and your petitioner,. that the proprietor of the farm. 
had told him. before he had planned. on buying the. farm that. 
. it had been sold to Mr .. Mooers. (R., p .. 50 .. ) 
ASSIGNMENTS OF ERROR 
It is respectfully submitted that. the court eL7ed. in. the fol-
lowing particulars,. uamely: 
(1) In striking out all the evidence introduced by the petL-
tioner in support of his bill of complaint. 
(2.) In denying petitioner the right to amend his hill.. 
(3) In dismissing petitioner's bill. . 
( 4) In. refusing to. treat the motion. of the defendants to, 
strike out the evidence of petitioner as a demurrer to the evi-
~ooa . 
( 5) In refusing to· grant petitioner the relief prayed for in 
his bill.. 
All errors assigned are merged into the action of the court 
in striking out petitioner's evidence and dismissing, his. bill" 
and will be· discnssed together. 
THE QUESTIONS INVOLVED 
The primary question involved in this suit is this : 
~Did Norwood Wilson and Petitioner enter into a; con-
1s• tract enforceable in equity? 
If tliey did, the secondary question is : 
Was H. D. Eichelberger a bo'lia fide purchaser· for value 
without notice1i 
ARGUMENT 
We respectfully submit the e'7idence introduced on behalf 
of the petitioner is convincing proof a valid and enforceable 
contract was entered into by a:nd between Norwood Wilson 
and Petitioner; that "the agreement was suffici~ntly clear in. 
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all of its substantial terms," and that, '' the minds of · the 
parties met."'' 
Wilson was anxious to sell Maycox farm. He listed it for 
sale with real estate brokers in 1941. The brokers were 
unable to find anyone interested in buying the farm until May, 
1943., when they learned that petitioner wanted to purchase a 
river farm situated in locality in which Maycox farm was. 
They contacted petitioner and showed him the property. In 
the meantime Wilson's brokers or agent asked him for addi-
tional information and his price and terms. On ::M:ay 10, 1943, 
Wilson wrote the agent a letter boosting the property and 
naming his price at $15,000.00. (R., p. 6) On May 18th, 1943, 
petitioner made ··w'ilson 's agent a written offer of $13,500.00 
for the property. "'Wilson declined this offer but told his 
agent he was going to help him make the sale at $15,000.00 by 
including certain personal property. (R., p. 7) *On 
19* May 19th, 1943, .-Wilson went to the farm and made out 
the list which is dated as of that day. While at the farm, 
he told his farm manager, Mr. Pease, he had a good prospect 
for the farm and to boost the place and do all he could to help 
him sell it. (R., p. 35) On the evening of the same day, Wil..: 
son brought the agent a letter in which he listed the personal 
property he would include in the sale and that reserved. At 
this meeting Wilson and his agent verbally agreed on ~ re-
duction of the customary amount of the commissions because 
·wuson had agreed to include the personal property. The list 
of farm implements and the live stock to be included with the 
sale of the land and items reserved consisting of implements 
and live stock is definite, clear, plain and understandable. 
(R., p. 8.) The following day, May 20th, petitioner, after 
looking through said list, told the agent he would buy the 
property at the price of $15,000.00, payable all cash, if Wilson 
would agTee to include in the sale the 8 pieces· of equipment 
or implements reserved for removal to ·Wilson's dairy farm. 
The offer was immediately submitted to Wilson, at Hopewell, 
by his agent, over the telephone, in the presence of petitioner. 
Wilson agreed to include all of said equipment with the ex-
ception of the plow and John Deer Spreader and as compen-
sation for reserving these two items he agTeed to give peti-
tioner a Guernsey cow. Petitioner, Wilson and his agent 
thoroughly understood the proposition. Petitioner stated he 
would take it and 1.Vilson said ''it's a deal. sold." 8 The 
20• agent, in order to protect both parties to the agreement, 
told Wilson to confirm the agreement and he then and 
there struck out the plow and spreader on said list and pre-
pared a formal written agreement which he requested peti-
tioner to sign and which he did sign. (Exhibit 8) ·wilson's 
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letter confirming the sale is of such vital importance we will 
at this point again set i~ out in full: 
Mr. W.R. Jenktns 
H. T. Richardson & Co. 
1007 E. Main St. 
Richmond, Va. 
May 20, 1943. 
My dear Mr. Jenkins : . 
Referring further to our telephone conversation of today 
with particular reference to letter of May 19th. I understand 
that you are holding pending delivery of proper title a check 
for $1000.00 which is to be forfeited to the writer should the 
balance of the purchase price on Maycox Plantation, namely, 
$14,000.00 cash, that is $15,000.00 total, not be paid when 
proper title is presented to your prospective purchaser. In 
addition to conveyance of the real estate, the writer will give 
a bill of sale covering the items ref erred to in letter of May 
19th as items that are normally used on the farm detailed in 
the second paragraph of the letter referred to, ~nd in addition 
will include in this bill of sale the following: 
1 . double spring tooth harrow 
1 wheelbarrow grass seeder 
1 double wagon 
1 John· Deere two horse mower 
1 U. S. corn husker and shredder 
1 grade Guernsey milk cow 
All other items of personal property to be removed by the 
writer. · . 
I am enclosing sketch of an old plat of Maycox which might 
be of interest to Mr. Mooers. I underst.and that you will be 
ready to close this sale paying to the writer, $15,000.00 in 




Very truly yours, 
/SJ NORWOOD WI~SON 
Norwood Wilson 
(R., p. 22) 
' *We respectfully submit the language used in this let-
21 • ter unmistakal?ly proves the minds of the contracting 
parties met. In the last paragraph he said, "I enclose 
I 
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~ketch of an old plat of Mayco.x, which might be of interest 
fo Mr. Mooers." Continuing Wilson said, "I understand 
ihat you will be. ready to close .tl'iis .sale paying to the writer 
$15,000.00 in cash .any day on and aft~r May 24th, but before 
May 31st, 1943. '' .. (Ital. sup.) 
In the -0ase of North American Mgrs .. v. Reinack, 1.77 Va. 
116, the Court on page 117 said : 
"We are called upon to decide wh.ether certain correspond-
-ence between the representatives of North American Man-
.agers, Inc., its affiliate, North American Assurance Society., 
:and Samuel A. Reinack constituted a legal and enforceable 
-contract in writing." The court held: '' That the letters con-
:stituted a valid and enforceable contract. The agreement was · 
:sufficiently clear in all of its suhstantial terms, the minds of ' 
the parties met, and it is patent from: the letters that they 
intended to be bound." Syl. 3 (Ital. sup.) 
On page 122, tl1is is said.: 
· '' The agreement is sufficiently clear in all of its substantial 
terms. The·minds of the parties met, and it is patent from the 
letters that they intended to be bound. The letter of May 
12th constituted a valid offer. The letter of May 18th fixed 
ihe time within which acceptance was required. The letter· 
of Levine to the company on May 22nd contained an accept-
:ance on behalf of Reinack and an enumeration of the terms as 
he understood them, and, finally, the letter of May 23rd from 
the company to Levine was a complete approval and ratifi-
eation of the agreement.'' See cases cited: MQlnss-Owens Co. 
v. Owens ~ 8 on, 129 Va. 183 ( page 195) ; • P-ratt v. Hudson 
River R. Co., 21 N. Y. (305), 309; .Agostini v. Consolvo, 
23':{: Eng. Ency. of Law, 2d. Ed., Vo.. 26, p. 38; Colerick v. 
Hooper, 3 Ind. 316, 56 Am. Dec.. '505." 
In Thompson v. Thompson, 171 Va. ·351, it was held a con-
tract is sufficiently certain if intention can be ascertained. 
On page 370 the court said: 
· "We think that the abstract or analysis of the testimony 
which we have quoted with the incidents of possession and the 
,construction of improvements constitute ample proof of the 
contract which was relied UP.On by the plaintiff in the trial 
eourt. , 
"It is urged that it is indefinite, but the answer is that 
there was a certain consideration named. by the seller; that 
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there can be no doubt about the identification of the land 
sold; that the minds of the parties ~et upon its. terms save as. 
to the time of the. payment of the purchase price and the de-
livery of a deed to the purchaser; that the seller might have! 
demancled "and recovered the purchase price at any time upon 
his or her delivery of a deed, which, in ouF jurisdiction, was. 
their duty. . 
''It has been held that the description of land by a contract 
for conveyance does not nee'd to be set forth ,vith the- p17ecision 
of metes and bounds and monuments. . Am. & Eng. Ency. of' 
Law, 2d Ed., Vol. 26, p. 36; Myers v. Metzger, 61 N. J. Eq. 522,. 
48 .A.1113. 
''It is also said that the maxim id certum est quod certmn: 
reddi. potest is applicable in actions for speci:fie performance .. 
So where the intentions of the parties· can be clearly ascer-
tained from the lang·uage of the contract, it will be enforced 
accordingly, *though it is- inartificially expreS'Sed. Am. & 
23* Eng. Ency. of Law, 2d., Vo. 26, p. 38; Colerick v .. Hooper,. 
3 Ind. 316, 56 .Am. Dec. 505. ,., 
Immediately follows this: stateme:at of the law which is. 
applicable to the. position occupied by H .. D. Eiclu~lberger,. one 
of the defendants to this petitio:n. · 
"It is of no moment that the senior Thompsons- conveyed 
the land to the. appellant, J .. S .. Thompson, without regard to 
the rig·hts of Herman Thompson's grantee, who was his wife. 
They, of course, were perfectly cognizant of the details of the 
whole transaction, including the rights of the appellee, and J. 
S. Thompson, their grantee, knew all about the entire matter~ 
He was not an innocent purchaser for value without notice.'' 
Equity is a magnificent principle. Where it in fact governs-,. 
right, justice and liberty will progress. The court, in the.-
Thompson case approved this statement quoted from Am. & 
Eng. Ency. of Law, 2 Ed. Vol. 26, p. 14 ~ 
"It has been observed with particular reference to specific· 
performance that in the increasing complexities of modern 
business relations, equitable remedies have necessarily and 
steadily been expanded, and no inflexible rule has· been per-
mitted to circumscribe them. The jurisdiction of courts of 
equity is not now, the ref ore, confined within the narrow limits 
that once bound it. The constant tendency has been to 
broaden their powers, and especially has this been true in 
· suits for spe~i:fic perfo1·mance." 
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*In C. &; 0. R. Co. v. _WjJl,iams Slate Co., 143 Va. 722, 
24* the lower court decre~p~cific performance of a cer-
tain agreement, the memorial of which was referred to 
as the Whitcomb letter. '"Tlie appellant assigned ten errors 
on the part of the chancellor which raised practically every 
defense that could be made in such a suit. The court discussed 
all the errors assigned. 
The decree was aflh-mcd. The first svllabus is stated thus: 
"SPECIFIC PER.B,ORMANCE-Letter as contract-Letter 
a vVritten Memorandum of a Previous Verbal Agreement-
Case at Bar.-Iu the instant case, a suit for specific perform-
ance, defendant claimed that a certain letter did not constitute 
a contract, and, therefore, there could be no specific enforce-
ment thereof. The letter in question was not an offer to nego-
tiate or proposal for acceptance, but a written memorandum 
of a pr.evious verbal agreement and did not require an accept-
ance in order to give it the effect which its terms import, and 
the request for the return of the letter, contained therein, was 
manifestly for the purpose of reducing the agreement to a 
more formal indenture. The letter was treated by all the 
parties as embodying the agreement previously reached in 
their conferences, and this agreement can be specifically en-
forced." 1 
The defendants, by counsel, contended that the ''negotia-
tions had between'' petitioner and Norwood ,,rnson for the 
sale and purchase of the property in question were never re-
duced to writing and void under the Statute of Parole Agree-
ments. The trial court adopted this view of the case and 
*entered the decree complained ·of. 
25,;i' We respectfully submit the facts related show the 
minds of ·wnson and petitioner met upon an agreement 
clear in all of its substantial terms and that they intended to 
be bound; that ,Vilson 's letters are a ''memorial'' of the 
agreement and the case is not within the statute of frauds. 
In Johnson v. Ronald, 4 Munf. (1.8 Va.) 77, it is said: "1\ 
letter promising to make a deed for a tract of Jan<l, ~ccord-
ing to contract, is a sufficient memorandum or note in writing, 
under the act to prevent frauds and perjuries;'' notwith-
standing the terms of such contract a re not mentioned; if the 
party claiming the conveyance can prove by the testimony 
of one witness, what price was agreed to be given for the 
land.'' 
See also Wyeth v. jJfo.honey, 32 Gratt. (73 Va.) 645. 
This case holds that a bill for specific performance of a' 
contract for sale of land will lie, although the memorandum 
required by the statute of fraud consists wholly of letters of 
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the parties interested, whether they be written to the person 
with whom the contract is made, or to some third person. 
A letter written by the owner of land, in reply to a written 
proposal to purchase, saying '' I accept the off er you made me 
for $1,500.00 cash,'' and signed by such owner, is a sufficient 
compliance with the statute of frauds. Croghan v. Worth-
ing.ton Hardware Co., 115 Va. 497. See also James v . .Ander-
son, 149 Va. 113, 128. 
*Where a written offer of sale of real estate was ver-
260 bally accepted, a contract was formed binding on t\te 
vendor under the statute of frauds. Crawley v. Vaughan, 
88 W. Va. 223, 106 S. E. 539. 
Counsel for the defendants also contended that, ''there was 
no mutuality of contract between the parties''; and '' Fifth, 
there was no mutuality of remedy in this case.'' 
The answer to this contention may have been an open ques-
tion in this state before it was definitely answered in the case 
of Central Land Co . . v. Jolmston, 95 Va. 223, where on pages 
226 and 227 this is said: 
''Mr. Milnor says: 'It is not necessary that the writing 
should be signed by both parties. It is enough if it be signed 
by the party to be charged. Nor does this doctrine conflict, 
as Lord Redesdale supposed in Lawrenson v. Butler, 1 Sch. & 
Lefr. 13, with the principle that in every contract there must, 
be mutuality of obligation, for the statute determines nothing 
as to the obligation, of the contract, but only forbids any 
action to be brought thereon, unless the contract be in ·writing·.; 
&c.; and, moreover, when the other party institutes proceed-
ings upon the contract he thereby in writing consents to it.; 
2 Minor's Inst., marg. p. 769. 
"In Virginia, while there have been expressions indicating 
a tendency of the judicial mind to the view that the contract 
must be signed by both parties, as in Hoover v. Calhoun, 16 
Gratt. 112, the question has remained an open one up to this 
*.time, with the exception of the case of Wood v. Dickey, 
27* 90 Va. 160, which is now relied on in support of the con-
tention of appellant. In that case a rehearing was al-
lowed, and, pending the rehearing, the case was settled and 
dismissed without a final decision. It cannot therefore be 
accepted as controlling authority in this case. Regarding the 
question,, therefore, as still an open one in this State, the 
~ourt is of opinion that it was not necessary for the contract, 
under consideration, to be signed by appellee to entitle him to 
its specific performance in equity. It was sufficient that it 
was signed by appellant, the party to be charged therebyi that 
when appellee instituted his suit to enforce specific pertorm-
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.:11nce of the contract he thereby in writing consented to it, and 
:made the remedy as well as the obliga~ion mutual'' 
In Ro:ston v. Bhackelfor.d, .162 Va. 733, 751, (sequel to or 
,continuation of Boston v. DeJarneUe, et al., 153 N"a. 591) the 
,court on page 751.said: 
'' ( 6) The commissioner held, and rightly held, that the dew 
eree of May 5, 1928, was binding alike upon J. W. Boston and 
upon Shackelford and DeJ arnette. ~ 
'' (7) A contract may be unilateral, but., when suit is brought 
for its enforcement, he who has not theretofore been bound 
will be deemed to have consented to it in writing and to have 
made t11e obligations mutual. Central Land. Co. v. Johnston, 
B5 Va. 223, 28 S. E. 175; Burdine v ... Bu,rdine, 98 Va. 515, 36 
S. E. 992, 81 Am. St. Rep. 741; MoClmvahan/s Adm'r v. N. db 
~W. Ry. Co., 122 Va. 705, 96. S. E. 453. n 
*.This brings us to a consideration of the question 
2s• whether the lower court erred in refusing to permit 
petitioner to amend his bill by striking out the words, 
"the value, if any, of said rights to be dedncted from the pur-
,chase price of the said land,' 1 in the following paragraph of 
ihe bill: 
''Your· c;omplainant states that he is advised and b~lieves 
the defendant, Edith N. Wilson, is the wife of the said de-
fendant, Norwood Wilson, and as such bas a contingent right 
of dower in said land, but your complainant is not advised 
whether the said Edith N. Wilson is willing to dispose of her 
said right by uniting in a deed from her husband, Norwood 
·wilson, to your complainant, however~ in the event she is not 
willing to do so,. sl10uld not in equity arnd good conscience ex-
cuse the said Norwood Wilson from eonveying said land sub-
ject to the rights, if any, of the said Edith N. Wilson, the 
value, if any,, of said rights to· 'E>e decncted from the purchase 
price of the said land.'' (R., pp. 4,, 5)., 
The defendants did not d~mur to th~· bill, the.y did object 
fo petitioner's motion for leave to amend'. made- before pro~ 
ceeding to introduce his evidence. (R.~ p. 13) 
In Boston v. IJeJarn:ette, 153: Va~ 591; (connected or same 
case as Boston v. Shackelford, su1>"ra;} the eourt 0111 page 602 
'Said: 
''In Dunsmore v. Lyle, 87 Va,.' 393, 12 S. E .. 610,. 611, it is 
said: 'Wbile a purchaser, however,. cannot be compelled . to 
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take a defective title., but has a right to insist upon a. clear. 
legal title, on the other hand, though the vendor cannot make: 
the title he contracts to make, yet he may be compelled to. 
convey such title as he has1 and. to compensate for the defect;· 
nor does it lie *for him to object for the want of a COII!-
29* plete title in him.' '' (Ital. sup.) : 
To the same effect see Robinson v. Shepherd,. 137 Va. 687. 
§96. 
Where the contract sought to be enforced. was made by a 
husband whose wife was not a party to it, the vendee is en-
titled to specific performa~ce of the contract without. rebate· 
of the purchase price .. 
In Ford v. Street, 129 Va. 437, the court on pages 443, 444· 
and 445 said: 
'' It is claimed that the conh~act cannot he enforced against 
the husband leaving the wife's inchoate and contingent right. 
of dower in the rear estate unaffected. This question must 
be regarded as settled in Virginia, for it is expressly held in 
Steadman v. Handy, 102 Va. 383, 46 S. E .. 380., that where the· 
vendee is willing to accept such a deed without the ·wife's re-
linquishment of her contingent right of dower, and asks no> 
abatement in the purchase price, the vendec is entitled to, 
have the contract speciifoally enforced. The subject is also-
thoroughly discussed in the case of Haden v. Falls, 115 Va~ 
779, 80 S ... E. 576, Ann. Oas. 19150, 1034, where the converse of 
the proposition is held-that in the absence of any ·allegation 
of fraud, a court of equity will not, at the instance of the· 
vendee, decree specific performance of a husband's contract 
to se.11 his land., in which his wif~ has a contingent right of 
dower which she refuses to release, where the purchaser de-
mands *an abatement of the purchase price, or an in-
30* demnity by reason of such refusal. It must be regardecl 
as settled in Virginia that where, as in the case in judg-
ment, the vendee is willing to pay the agreed price and to 
accept the deed withont the wife's signature, the husband may 
be compelled to perform his contract and to convey what he 
has agreed to convey. 
"It is nrged, however, that this case comes within the doc-
trine of Olinchfield Goal Ga. v. Sutherland, 114 Va. 20, 75, S. 
E. 765, in which it was held that the wife could not be com-
pelled by the court, when not a party to the contract, to con-
vey her contingent right of dower:, and it is claimed that to 
require the appellant in this case to convey the property oper-
ates as an indirect coercion upon the wife, and that the court 
should not indirectly do what it cannot directly do. But that 
- case has little value here, because there is neither direct nor 
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indirect attempt to coerce the wife. Her rig·hts at the end of 
this litigation will be unimpaired and unaffected thereby. The 
mere fact that an obligation rests upon her husband because 
of his warranty can no more be. said to coerce her than the 
existence of any of his other debts or pecuniary obligations 
may thus affect her. She has no present vested interest in his 
property, and can have none after his death except in that 
portion of it which remains after the payment of his just 
debts. 
'' It is also urged that the court erred in requiring the ven-
dor to convey the property with g·eneral warranty. It is 
31 * only *necessary to say as to this that the cases of Rucker 
v. Lowther,, 5 Leigh (33 Va.) 269, and Goddin v. Vaughan, 
· 14 Gratt. ( 55 Va.) 117, r:µust be regarded as a conclusive refu-
tation of this contontion, for the accepted rule is that upon an 
agreement for the sale of land the vendor must be considered 
as contracting for a general warranty deed unless the contrary · 
is clearly shown. In this case the contract requires the vendor 
to execute and deliver a good ancl sufficient deed of convey-
ance and the trial court did not err in construing this to re-
quire the vendor to convey by deed with general warranty." 
(6 Leigh) . 
The question of amendment of the bill is, '' much ado about 
nothing," for which petitioner's counsel is primarily respon-
sible. 
It will be noted that the language hereinabove quoted from 
the bill is nothing more than a statement based on the law 
stated in Boston v. DeJarnette, sitpra. 
The petitioner does not ask for nor does he pray for a re-
bate of the ''value, if any," of Mrs. Wilson's contingent right 
of dower. (R., pp. 4., 5) 
If, however, we conceded for the sake of the argument, that 
the question of the amendment was material, we submit, the 
court erred in refusing- to permit petitioner to amend. 
Code of Virginia, sec. 6104. See cases cited in notes-to this 
section. , 
It cann.ot be successfully contended the amendment in ques-
tion was a '' substantive cause of action or a new cause differ-
ing from that declared on in the original action.'' 
In Dillow v. Stafford, 181 Va. 483 this is said at *page 
82* 488: 
"* * * If the plaintiff in the amended declaration is at-
tempting to assert rights and to enforce claims arising out 
of the same transaction, act; agreement, or alleg·ations., how-
ever great may be the difference in the form of liability as 
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contained in the amended, from that stated in the original 
declaration., it will not be regarded as for a new cause of 
action." See also New River Mineral Co. v. Painter, 100 Va. 
507, 510; Tidball v. Shen(J/ndoah National Bank, 100 Va. 741, 
7 44; Watson v. Britner, 128 Va. 600, 607: and more especially 
Jackson v. Richmond, 152 Va. 74, 93, 94, 95 a:qd 96. 
Edith N. Wilson united in the deed of her husband, Nor-
wood Wilson, whereby the land in question was conveyed to 
H. D. Eichelberger. Petitioner alleged in his bill said deed 
was executed and delivered in an attempt to hinder, delay 
and defraud him. We shall hereafter make a short comment 
about this. 
The next question is: Did H. D. Eichelberger have notice of , 
the sale· by Norwood ·wnson of the land in question to peti-
tioner? 
In our statement of the facts it is shown conclusively that 
he did. See testimony of Leslie Pease (R.., p. 45) and that of 
Robert C. Salle (R., p. 49) and Elizabeth Pease (R., p. 51). 
Kian v. Kefalogiannis, 158 Va. 129, was an action of eject-
ment. The defendant asked leave, and was permitted to file 
:Ila petition praying· compensation for permanent im-
33• provements. On pages 132, 133 this is said: 
: '' He was not entitled to any allowance under the gen-
eral rule of the common law. The defendant claims that he 
comes within the provision of Code, section 5491. There has 
been no change in this statute since the adoption of the Code 
of 1849. (See page 563.) Under "its terms this court has re-
peatedly held that a person with notice, actual or constructive, 
of a defect in his title is not entitled, upon being dispossessed 
by the rightful owne_r, to recover compensation for permanent 
improvements made on the premises. Means of notice, with 
the duty of using them, is equivalent to actual notice. Smith 
v. Woodward ( Story v. TV oodward), 122 Va. 356, 94 S. E. 916, 
922; McDonald v. Roth,geb, 112 Va. 749, 72 S. E. 692, 693, Ann. 
Oas. 1916B, 63; Nixdorf v. Bloimt, 111 Va. 127, 68 S. E. 258, 
259; F·ulkerson's .A.d1n'x v. Taylor, 102 Va. 314, 46 S. E. 309; 
Effin,qer v. HaU, 81 Va. 94. 
''The revisors of the Code of 1887, cited the case of Effinger 
v. Hall, supra, under section 2760, now·5491, wherein is found 
the following significant language : 
. , 
"It is not sufficient to say that by their improvements the 
property has been enhanced in value. The appellees cannot 
be charged with any part of the cost of those improvements, 
if the same were made bythe appellants, or those under whom 
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they claim, with notice of the appellees' claim; or, in other 
·words, with notice of the infirmity in their own titles * 0 e. 
And 'no principle ,x,is better established than that a pur-
:34 • chaser must look to every part of the title which is es-
sential to its validity.' Br'ltsh v .. JVare, 15 Pet. 93, (10 
L. Ed. 672)~ 
~ ~ • * w 
"In Burwell v. Fau,ber, 21 Gratt. (62 Va.) 446, it was held 
ihat a purchaser 'is bound not only by actual but also by con-
.structive notice, which is the same in e:ff ect as actual notice,' 
and that 'he has 110 right to shut his eyes or his ears to the 
inlet of information, and then say he is a bona fide purchaser 
without notice.' 
"The language of Mr. Justice Strong, in Cordova v. Hood, 
17 Wall 1 {21 L. Ed. ·587), so often quoted with approbation 
by this _court, is peculiarly -appropriate to the present case. 
He said: 'Whenever inquiry is a duty, the party bound to 
make it is affected with knowledge of aU which he would have 
,discovered had he performed the duty. Means of knowledg·e, 
with the duty of using them, are, in equity, equivalent to 
knowledge itself.' See, also, Lon,g v. Weller, 29 Gratt. (70 
Va.) 347; Woo~ v. Krebbs, 30 Gratt. (71 Va.); Coles v. With- ' 
ers, 33 Gratt. (74 Va.) 186; Lamar's Ea;''r v. Hale, 79 Va. 147; 
.Hurn v. Keller., 79 Va. 415; Wood v. Carpenter, 101 U.S. 135 
(25 L. Ed. 807)." 
*In Hofheimer v. Booker, 164 Va. 358, 366, this is 
·35:11: said: · 
''Notice is a matter of fact and is to be proved like all other 
facts, by direct proof of the fact itseif, or by proof 
of circumstances from which the fact may be inferred.'' Cit-
ing French v. Successors of Loyal Co., 5 Leigh {32 Va.) 627; 
Fisher v. Borden, 111 Va. 535, 69 S. E. 636; Farley v. Bate-
men, 40 W. ;v a. 540, 22 S. E. 72. See ·also Jackson v. Green-
how, 155 Va. 758, 768; Great Atla;ntic and Pacific Tea Co. v. 
Cofer, 129 Va. 640, 659. In Thompson v. Thompson, supra 
( 171 Va. 361), on page 371 this is said : 
• 'Where a conveyance is made in order to put it out of the 
power of the grantor to fulfill a contract previously entered 
into with the knowledge or concurrence of the grantee, the 
transaction will be declared null and void, and, if the proper 
parties are before the court, a decree will be rendered com-
-pelling a ~onveyance to the party rightfully entitled.'' 
"The conveyance we have been considering Rtrongly smacks 
·of that flavor." 
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Petitioner's case was for specific performance of his con-
tract. None· of the defendants demurred to his. bill; each 
filed an answer, after petitioner introduced his evidence, de-
fendants moved, to strike out all of his evidence, and. the court 
struck it out. 
*It may be a common practice and in some trial court,. 
36* too· conimon a practice, to strike out the evidence, but. 
we have never known it to have been done before in an 
equity case. · 
Norwood Wilson and Eichelberger were present during the. 
introduction of petitioner's. evidence. They were content to 
remain silent and take a chance on the court's ruling, they 
won, but ·the court, we respectfully submit, having erred, their 
motion to strike should be treated as a demurrer to the evi-
dence. 
We have no authorities on this point at this time. 
In McClintock, v. Richlands Gorp .. , 152 Va. 1, 6, this is said: 
'' In short, going to hearing on: the bill and answer is, for 
some purposes, practically the same as a demun~er at law-
to the plea." To same effeet see Walsh v. Walsh, 177 Va.174:i: 
187, 188. 
We now come to the point of estoppel and the construe-
. ti.on placed upon _the contract by Norwood Wilson and your 
petitioner. The discussion thereof will be brief. 
Wilson never denied having made the contract as alleged 
and proved until he filed his answe1; in July, 1943r In May,. 
1943, a few days after the agreement, Mr. A. Ellis Baker told 
Wilson he had been employed to examine the title to the land 
for petitioner and asked Wilson for information to assist him 
in dping the work. Wilson encouraged counsel in making the 
examination of the title (R., p. 43)r 
*On June 2nd or 3rd Wilson told his agent, Mr. Frank 
37* Richeson, and petitioner that he had delayed making 
settlement because of two things, one was that the: 
agreement called for a good pair of mules and that he did not 
intend to let Mooers go· out there· and pick out the best pair 
of mules on the farm, (Thereupon the parties struck out the 
word "good" before ''pair of'mules") the other was that h0! 
had found out Chapin & Clark, who were holding a loan on 
the place, were going to hold him up for commissions (R., p. 
32). The agent then said to Wilson, '' this is the only thing 
holding this up. If we can get Chapin and Clark out of the way 
. it's all right?,.,. Wilson said,. "Yes, sir." (R., pp. 33, 34.) 
The record shows that, as stated, the words '' good pair of 
mules'' were changed by consent of petitioner to ,·,pai:r of 
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mules',. and that Chapin & Clark agreed to waive making a 
claim against Wilson for commissions (R., p. 34). 
In White v. Botts, 158 Va. 442, the court, at page 454 said: 
'' Where a party gives a reason for his conduct and deci-
sion touching anything involved in the controversy, he cannot, 
after litigation has begun, change his ground, and put his 
conduct upon another. and different consideration. He is 
es topped from doing it by. a settled principle of law.'' Ohio 
& M. Railway Co. v. McCarthy, 96 U. S. 258, 267, 24 L. Ed. 
693; Oakland, etc., Co. v. Wolf Co. (C. C. A.), 118 Fed. 239; 
Goodman v. Purnell (C. C. A.), 187 Fed. 90; Heckscher v. 
Blanton, 111 Va. 648, 653, 69 S. E. 1045, 37 L. R. A. (N. S.) 
· 923; Arwood v. Hill's Adm'r, 135 Va. 235, 243, 117 S. E. 603; 
Robinson v. Shepherd, 137 Va. 687, 120, S. E. 265; Nagle v~ 
Syer, 150 Va. 508,. •143, S. E. 690. '' 
38* In consideration whereof, your petitioner prays that 
an· appeal from the decree of the Circuit Court of Prince 
George County, entered in the suit aforesaid on the 10th day 
of April, 1944, may be allowed him; that the said decree may 
be reviewed and reversed; that a final decree may be entered 
by this court granting him the relief prayed for in his bill 
of complaint, and that your petitioner may be granted all such 
other and further relief as the nature of his case may require 
and to this court may seem meet. 
Petitioner adopts this petition as his opening brief and re-
spectfully requests that counsel may appear and state orally 
the reasons for reviewing the decree complained of. 
The petition will be filed in the office of the Clerk at Rich-
mond. 
Vie aver that on the 20th day of July, 1944, before filing, a 
copy of the petition was delivered to the respective counsel 
in the trial court for the defendants. · 
Respectfully submitted, 
W.A.MOOERS 
By GEORGE B. WHITE, 
Counsel 
GEORGE B. WHITE, 
501-6 Law Building, 
Richmond, Virginia. 
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*We, the undersigned counsel, practicing in the Su-
39* preme Court of Appeals of Virginia, do certify that in. 
our opinion the decree complained of in the fore going 
petition is erroneous and should. be reviewed and reversed by 
the Supreme Court of Appeals of Virginia. 
GEORGE B. WHITE, 
ANDREvV J. ELLIS. 
Received July 21, 1944: 
M. B. WATTS., Clerk. 
August 30, 1944. Appeal granted. Bond $500.00. 
EDW. W. HUDGINS. 
Received August 31, 1944. 
M .. B.W. 
RECORD 
VIRGINIA: 
In the Circuit Court of l~rince George Cou!lty 
W. A. Mooers, complainant, 
v. 
Norwood Wilson, Edith N. Wilson and 
H. D. Eichelberger, defendants. 
BILL OF COMPLAINT 
To Honorable J. J. Temple, Judge of said court. 
Humbly complaining, showeth unto your honor, your com-
plainant, W. A. Mooers, the following facts: 
That the defendant, Norwood Wilson, on and before the 1st 
day of June., 1943, was or pretended he was seized and pos-
sessed in fee simple of the following described real property, 
to wit: 
'' All that certain tract or parcel of land with improvements 
thereon and appurtenance~ thereto belonging, lying, being 
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;and situate 011 the south side of James River, Prince George 
·County, Virginia, and, known as ·, May cox', containing, .ac-
-cording to plat of same recorded in the Clerk's Office of said 
County, in Deed Book 28 at pages 330 and 331, 560 acres, more 
·Or less, and for a more particular description of said prop-
·erty, reference is hereby made to said plat.'' 
Being the same real estate which was conveyed to Norwood 
Wilson by deed from Joseph H. Smith and wife., dated No-
vember 27, 1928, and recdrded in the Clerk's Office of the Cir-
·Cuit Court of Prince George County, Virginia, on April 2, 
1930, in. Deed Book 99, page 406. The said Norwood 'Wilson 
:and wife conveyed a portion of said property to Prince George 
Farms, Incorporated, by deed dated· N oveinb_er 25, 1935, and 
recorded in said Clerk's Office in Deed Book 110, pag·e 104, 
and the said Prince George Farms, Incorporated, re-conveyed 
the same property to the said Norwood \Vilson by deed dated 
July 31, 1936, and recorded in said Clerk's Office in Deed 
Book 110, page 591. 
That the said defendant 011 or about April 1st, 1942, listed 
the said land for sale with H. T. Richeson and Company, In-
corporated, a real estate broker; that the said defendant's 
broker or agent learned that your complainant de-
page 2 ~ sired to purchase a tract of land or farm of the 
nature and character of the said tract of land herein 
-above described and thereupon your complainant, at the spe-
·cial -instance and request of said defendant's broker, made 
several visit~ to inspect said land; that after making a full 
and complete inspection of the said land your complainant 
determined that the said tract of land or farm was ideally 
situated and especially desirable for his uses. and purposes, 
and thereupon, to-wit, in May, 1943., your complainant entered 
into negotiations with said defendant ·and his agent for the 
purchase of said land. In attempting to arrive at a price the 
said defendant would accept for said land and your com-
plainant would pay, the said defendant agreed to include cer-
tain personal property as a considerafion for the price to be 
paid by your complainant for said land. 
Your complainant charges and avers that on, to-wit, May 
20, 1943, he offered to pay said defendant the sum of fifteen · 
thousand ($15,000.00) dollars cash for tlrn said land and 
certain personal property, including the personal property 
bereinafter set out; that he made the said offer, on the day 
aforesaid, to tlrn said defendant's agent, who in the presence 
of your complainant, called said · defendant and advised him 
thereof., and the said defendant then and there accepted the 
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said off er of $15,000 .. 00 for said land and personal property 
and promised to confirm his acceptance of said off er which 
said defendant did, by letter dated May 20, 1943, and re-
affirmed by another letter of the same date.. The said letters, 
are in the following words and figures : 
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Mr. W . ..R. Jen.kins 
H. T: Richardson & Co. 
1007 E~ Main St. 
Richmond, Virginia .. 
My dear Mr. Jenkins: · 
Hopewell, Virginia,. 
May 20, 1943 .. 
Referring further to our telephon~ conversation of today 
with particular reference to letter of May 19th. I understand 
that you are holding pending delivery of proper title a cheek 
for $1000.00 which is to be forfeited to the writer should the· 
· balance of the purchase price on Maycox Plantation, namely,. 
· $14,000.00 cash, that is, $15,000.00 total, not be paid when 
proper title is presented to your prospective purchaser. In 
·addition to conveyance of the real estate, the writer will give-
a bill of sale covering the items referred to in letter of May 
19th as items that are normally used on the farm detailed in 
the second paragraph of the letter referred to, and in addition 
will include in this bill of sale the following: 
1 double spring tooth harrow 
1 wheelbarrow grass seeder 
1 double wagon 
1 John Deere two horse mower· 
1 U. S. corn husker and shredder 
1 grade Guernsey milk· cow 
AU other items of personal property to be removed by the 
writer. . 
I am enclosing sketch of an old plat of Mayeox which might 
be of interest to Mr. Mooers. I understand that you will be 
ready to close this sale paying to the writer $15,000.00 in eash 
any day on and after May 24th, but before May 31st, 1943. ~ 
I am, 
Very truly yours, 
(Signed) NORWOOD WILSON 
Cl 
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Mr. W.R. Jenkins 
H. T. Richardson & Co. 
1007 E. Main St 
Richmond, Va. 
Hopewell, Virginia, 
May 20., 1943. 
nI v dear Mr. Jenkins : 
I have not referred to any commission in previous letters, 
but upon consummation of this sale whereby the writer re-
ceives $15,000.00 in cash, you are to be paid a com-
page 4 ~ mission of ·$1000.00. After the necessity of adding 
the additional machinery, which, on a second hand 
market would no doubt be valued at approximately $500.00, 
the reduction that yon would take in your commission in ac-
cordance with our conversation, would exceed $500.00, and for 
this reason, I have set forth the commis.sion as $1000.00, which 
is in accordance with our understa_nding. ' · 
Very truly yours, 
(Signed) NORWOOD "WILSON. 
Your complainant further charges that during the negotia-
tions for the sale and purchase of said property he delivered 
to said defendant's agent a check for $1,000.00 as evidence of 
his good faith and desire to purchase said land. 
Your complainant further charges and avers that upon ac-
ceptance of bis said offer he had the title to said property 
examined at conside~able cost, and purchased certain farm 
machinery and equipment and incurred other obligations and 
expense in and about taking possession o{ the property pur-
chased as aforesaid. 
Your complainant further charges and avers that soon after 
t11e making of the said contract he tendered to the said de-
fendant the full purchase price of the said property and 
requested him to convey said land to your complainant and 
give him a bill of sale for the personal property_, yet the said 
defendant, Norwood Wilson, refused, and still refuses to com-
ply with the said agreement on his part; although your com-
plainant is, and always has been, ready, able and willing to 
fully perform his part of the said agreement whenever the 
said defendant, Norwood Wilson, will make and deliver to 
him a g00d and, sufficient deed for the said real property and 
a bill of sale for the said personal property. 
Your complainant states that he is advised and believes· the 
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defendant, Edith N. ·wnson, is the wife of the said defendant, 
Norwood Wilson, and as such bas a contingent right · 
page 5 ~ of dower in said land, but your complainant is not 
advised whether the said Edith N. Wilson is willing 
to dispose of her said right but uniting in a deed from her 
husband, Norwood Wilson., to your complainant, however, in 
the event she is not willing to do so, should not i~ equity and 
good conscience excuse the said Norwood Wilson from con-
veying said land subject to the rights, if any, of the said Edith 
N. Wilson, the value, if any, of said rights to be decucted 
.from the purchase price of the said land. 
Your complainant further states that he has been informed 
and he believes that the said defendants, Norwood Wilson 
and Edith N. Wilson by deed dated the 11th day of June, 1943, 
conveyed all of the aforesaid real property to the defendant, 
H. D. Eichelberger, and that said deed was delivered to the 
clerk of this court for recordation on, to-wit, June 11~ 1943. 
Your complainant is adviseµ and he believes that the grantors 
and the grantee in said deed of conveyance executed and de-
livered the same in an attempt to hinder, delay and defraud 
your complainant. 
Your complainant further charges and avers that the said 
defendant, H. D. Eichelberger was informed and that he knew 
that the said Norwood Wilson had sold the said real·property 
to your complainant long before the said H. D. Eichelberger 
acquired any right, title or interest in said land; that is to 
say, the said H. D. Eichelberger is not a purchaser of said 
land, for value, without knowledge of the agreement and con-
tract entered into by and between your complainant and the 
' said Norwood Wilson. Your complainant knows 
page 6 ~ and therefore charges and avers that the said de-
fendant, ;a. D. Eichelberger was told that the de-
fendant, Norwood ·wilson, had sold the said real property to 
this complainant long before the said Eichelberger acquired 
any right, title or interest in said land. 
In consideration whereof, your complainant prays that 
Norwood V\Tilson, Edith N. Wilson and H. D. Eichelberger 
may be made parties defendant to this bill and be required to 
answer the same~ but not under oath, answers under oath 
being· hereby expressly waived; that proper process may 
issue; that the def end ant, Norwood Wilson, may be decreed 
· specifically to perform the agreement entered into with your 
complainant and to make a good and sufficient deed to com-
plainant conveying to him said real property. and bill of sale 
for the said personal property, your complainant being ready 
and willing and hereby offe1· to specifically to perform the 
. W, A. Mooers v. Norwood Wils~n, et als. Jl 
said agreement on his part; tha:t the d~ed from the defendp.nts, 
Norwood Wilson a.nd Edith N, Wilson to the def enda.nt B~ D, 
.Eichelbergflr be decree nnll ~n,d vojd i:p. so f a:r ~s the snme 
may be a cloud upon the title to said land; that all prQper 
accounts may be taken; and that yo1,1r (!omplabiant may be 
grantijd such other ai1d furhter relief as th~ nnture of his <mse 
may requjre and to equity may seem, meet. And your com-
plall'.lant will ·~ver pray., ,etc. 
JS/ W . .a. MOOERS, 
Complain&nt. 
By· Counsel. 
/S/ GEORGE B. WIUTE 
· Coimsel. 
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GEORGE R. WALTERS, 
Clerk .. : 
Virginia: 
I1:1 the Circuit Court 0£ Prince George County. 
W. A. Mooers, compl&inant, 
v. 
Norwood WHt;1on, Edith N. Wilson 
and H. D. Eichelberger, respoIJ.dents. 
ANSWER OF NORWOOD WILSON 
The answ~r of Norwood Wilson to a bill of complaint ex,. 
hibited against him and others in the Circuit Court of Prince 
George County by ·w. A. Mooers. 
This respondent for answer to the said bill, or to so much 
ihereof as he is advised that it is material that he should 
an·swer., answering says : 
This respondent admits that on the 1st day of June, 1943, 
and for a long time prior thereto, this respondent owned in 
fee simple the property mentioned and described in paragraph 
one of the complainant's bill, subject, of course., to the re-
spondent's wife's dower right therein. 
This respondent denies that he at any -time ever entered 
into any oral or written agreement with the complainant 
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whereby this respondent agreed to sell and the complainant 
agreed to buy the property mentioned and described in the. 
complainant's bill for the sum of $15,000 . .00,. or for any other 
sum. 
This respondent admits that there were certain 
page 8 ~ negotiations had between the complainant and this 
respondent whereby the respondent was endeavor-
ing to sell and the complainant was endeavoring to buy the 
property mentioned and described in the complainant's bill, 
but this respondent denies that these neg·otiations ever-
reached the point whereby they constituted a contract be-
tween the complainant and the respondent, and this respond-
ent further says that such negotiations were never reduced 
to writing, and even if they had reached the point of eonsnm-
mation they were void under the Statute of Parole .Agree--
ments in Virginia because they were not in writing and signed 
by the party to be charged. This. respondent, however,. 
specifically denies the existence of any valid contract was 
ever entered into between this respondent and the complain-
ant :for the sale and conveyance of the property mentioned 
and described in the complainant's bill. 
This respondent admits that by deed dated the 11th day of 
June, 1943, he conveyed all of ~he real estate mentioned ancl 
described in the complainant's bill to H. D. Eichelberger, and 
the said deed was delivered to the clerk of the court to be re--
corded on or about the 11th day of June, ,1943. 
'.J1his respondent" specifically denies that said deed was made 
for the purpose of hindering; delaying and defrauding the 
complainant, and says that the same could not in fact have 
been made for such purpose because the complainant had no 
rights in the premises of this case. ~ 
.And now having fully answered t];ie complainant's bill, this 
respondent prays to be hence dismissed with this his costs in 
his behalf expended. 
page 9 ~ 
ARCHER L. JONES, p.d. 
Filed July 19, 1943~ 
/S/ NORWOOD WILSON, 
By Counsel. 
GEORGE R. WALTERS, 
Clerk. 
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Virginia: 
In the Circuit Court of the County of Prince George 
W. A. Mooers, complainant, 
v~ 
Norwood Wilson, Edith N. Wilson 
and H. D. Eichelber~er, respondents. 
ANSvVER OF EDITH N. vVILSON 
The answer of Edith N. Wilson to a bill of complaint ex-
hibited against her and others in the Circuit Court of Prince 
George County by W. A. Mooers. 
This respondent for answer to the said bill, or to so much 
thereof as she is advised that it is material that she should 
answer, answermg says : 
This respondent specifically denies that any contractual 
relation ever existed between her and the complainant in this 
case. 
1 This respondent admits that she executed a deed dated June 
11, 1943, whereby her husband sold a~d conveyed the property 
mentioned and described in the complainant's bill to H. B. 
Eichelberger in order that her dower right might be conveyed 
and released to the said H. D. Eichelberger, and, 
page 10 ~ at the time· of the execution of said deed, she had 
no notice of the claim of the said complainant that 
be had any interest in the property mentioned and describeµ. 
This respondent therefore denies that the Court has any 
authority to effect her conveyance of her dower right to the 
said H. D. Eichelberger, or to in any way effect the same. 
This respondent now having fully answered the complain-
ant's bill, prays to be hence dismissed with this her costs in 
her behalf expended. 
ARCHER L. JONES, p. d. 
Filed July 19, 1943. 
/S/ EDITH N. WILSON, 
By Cou:qsel. 
GEORGE R. WALTERS., 
'Clerk. 
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VIRGINIA: 
In the Circuit Court of Prince George County 
W. A. Mooers, complainant, 
v. 
Norwood Wilson, Edith N. Wilson 
and H. D. Eichelberger, respondents. 
ANSWER OF H. D. EICHELBERGER 
The answer of H. D. Eichelberger to a bill of complaint ex-
hibited against him and others in the Circuit Court of Prince 
George County by W. A. Mooers. 
This respondent for answer to the said bill, or to sp much 
thereof as he is advised that it is material that he should 
answer, answering says : 
page 11 ~ This respondent admits that he purchased the 
real estate mentioned and described in the com-
plainant's bill from Norwood Wilson and Edith N. Wilson, 
his wife, and that said pi:operty was conveyed to him by deed 
dated the 11th day of June, 1943, and recorded on the same 
· day in the clerk's office of the Circuit Court of Prince George 
County, Virginia. 
This respondent says that he is a bona fide purchaser for 
value and without notice of the real estate mentioned and 
d~scribed in the complainant's bill, and that he is, the ref ore, 
entitled to hold said property in accordance with the terms 
and conditions of the deed by which he obtained title thereto. 
And now having fully answered the complainant's bill, he 
prays to be hence dismissed with this his costs in his behalf 
'expended. 
/S/ H. D. EICHELBERGER, 
By Counsel. 
ARCHER L. JONES, p. d. 
Filed July 19, 1943. 
GEORGE R. WALTERS, 
Clerk. 
I 
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_page 12 r VIRGINIA: 
• 
In the Circuit Court of the County of Prince George. 
. . 
W. A. Moores 
v. 
Norwood Wilson, Edith N. Wilson and 
H. D. Eichelberger. · 
TESTIMONY 
Before: The Hon. Jordan J. Temple, Judge. Prince George 
·Courthouse, Va. 
Present: George B. White, Esq., attorney for the coroplain-
-1mt. Wm. Earle White, Esq. and Frank ·wyche, Esq., attor-
neys for H. D. Eichelberger. Archer L. Jones, Esq ... , attorney 
for Norwood Wilson and Edith N. Wilson. 
Cora G. Burk 
Shorthand Reporter. 
Hopewell, Va. 
page 13 ~ Mr. White: If Your Honor please, we will, I 
think, be able to introduce all the testimony save 
-one witness who wasn't available. I don't imagine we will 
finish today anyway, but I will try to finish all my testimony 
but one witness. I couldn't get him. I could let the court 
know in at least two or three days whether he will finally be 
available. 
The Court : Do you proceed with this understanding T 
Mr. Jones: That's satisfactory. 
Mr. White: I want to amend the bill by striking out this lan-
(uage-
Mr. Jones: Where is that languagei 
Mr. White: The last two lines on page 4, after the word 
''Wilson'', cut out the rest. 
Mr. Jones: We object to that amendment. 
Mr. White: We always have a right to amend. If you want -
a continuance by reason of the amendment, all right. 
The Court : You are not adding anything Y 
Mr. White: We are waiving something asking something 
against them. 
Mr. Jones: We would like to be heard on that. 
The Court : All right, I will hear you gentlemen. 
Mr. Jones: I think it would be better for the court to read 
. 56· Supreme Court of A ppeais or Virgini8' 
it. Here is a copy of it. Just the last pa.:rngrapb on page 4 .. 
The Court: That makes a different case. • 
Mr; Jones : Entirely. If the court. please, Norwood- Wilson.,, 
by counsel, objects to the proposed amendment by striking out 
the language, '' the value, if any, of said rights to be deducted 
from the purchase price of said land''. The complainant has. 
come into cburt and has filed a bill asking that this property 
be conveyed 'to him, that the court- require this property to be 
conveyed to him, with a reduction of the purchase price. That 
is his acceptance and that is his case as he comes: 
page H ~ into court. That is his offer of acceptance from 
. · · his standpoint. Now he comes into court and asks 
to be permitted at the bar of this court to amend bis offer of 
acceptance. We submit that he either has a right under the-
terms of his bill as he filed it or he doesn't have any right at 
all. He came into this court and asked the court to compel 
the conveyance of this property not as a whole but leaving 
the dower out and then an abatement of the purchase price· 
for that. Now when he comes to court and says, ''That's not 
my case. I am I asking the court now to compel conv:eyance of 
the property without any abatement of dower'', we say that's 
an entirely separate and distinct case and that an amendment 
cannot ·be made making a new case and changing the plain-
tiff's position. 
The Court: Wouldn't that be equal to bringing a new suit 
offering to take the property on different terms than your 
acceptance Y 
Mr. Jones: That's our point-making a new case, and 
bringing in an entirely separate acceptance from the one he 
has been relying on. 
Mr. White : If Your Honor pleases, all courts invite amend-
ments. In one of the old cases., along about 115 Virginia, a 
similar case to this, the bill asked for abatement of the inter-
.est, and after all the evidence was in the court asked the plain-
tiff if he wanted to amend, and he stood on the bill and it was 
tried that way. Here, before we proceed, we ask to amend. 
It isn't a new case at all in the sense that it is a different suit. 
There is no reason why we couldn't dismiss the suit and bring 
it over. So I respectfully submit, even under the statute-the 
statute provides for amendments. I say that if they are 
caught by surprise they can ask for a continuance. 
Note: At this point counsel for the complainant and the 
· defendants proceeded to present their respective 
page 15 ~ contentions to t~e court on the question presented 
by the motion and objection thereto. 
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The Court: It seems that an amendment should be granted 
where it is in furtherance of justice. I fl.ID not going to rule on 
that now. I will reserve my decision on that. I think we can 
take the evidence as if it is in there and as if it is not. 
W. R. JENIITNS, 
being first duly sworn, testified as follows : 
Examined by Mr. White: 
Q. You are Mr. W. R. Jenkins? 
A. Yes, sir. 
Q. What is your profession 
A. Real estate salesman. 
Q. With whom are you associated 1 
A. H. T. Richeson & Company. 
Q. What are your duties with the H. T. Richeson Company! 
A. Salesman. 
Q. How long have you been a salesman for H. T. Richeson 
& Company? 
A. Three years. 
Q. Please state whether or not Mr. Norwood Wilson listed 
. with you a certain tract of land owned by him known as ''May-
cocks" for sale 1 
A. Yes, sir. 
Q. How long has that property been in your hands for sale 
approximately¥ 
A. Approximately I think something like about three years. 
I know it was when I first went over there. 
Q. State whether or not you received an offer from Mr. W. 
A. Mooers for the '' Maycocks'' farm, whieh offer 
page 16 ~ was dated May 18, 19431 
A. Yes, sir. 
Mr. Jones: We object, if the Court please. Do you mean J 
that it was in writing, in view of the fact you said it was 
dated f 
Mr. White : I am leading up to the case. This is the first 
offer received. This is not the one which was accepted. 
By·Mr. White: 
Q. Look at the paper I now hand you and I ask you if that 
is the offer made by Mr. W. A. Mooers for "Maycocks"f 
.A. Yes, sir. 
Q. State whether or not Mr. Wilson accepted that offer. . 
• 
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A. No, sir; he r~fused it. 
The Court: Are you· introducing that in evidence? 
Mr. White: Yes, please file that contract as "Exhibit M-1". 
Note: The paper mentioned is filed as an exhibit, marked 
·''Exhibit M-1 ". 
By Mr. White: 
Q. I hand you a letter dated May 10, 1943, purporting to be 
signed by Mr. Norwood Wilson, addressed to Mr. W .. R. Jen-
kins. Please look at that letter and state who signed it? 
A. This is a letter I got from. Mr. Wilson. 
Mr. White : Please file that letter. as ''Exhibit M-2 ' '. 
Note: The letter mentioned is filed as an exhibit marked 
"Exhibit M-2". 
Mr. White: Copy that letter into the evidence. 
page 17 ~ Note : The letter mentioned is in the following 
words and figures : 
Mr. Willis R. Jenkins 
1007 East Main Street 
Richmond, Virginia; 
My dear Mr. Jenkins : 
May 10, 1943. 
Concerning your further inquiry about Maycox Plantation, · 
I am enclosing a historical sketch, i;n addition to the map and 
soil conservation study that I have already loaned to you, 
which however are to be returned. · 
In regard to a firm price until June 1st, 1943, I am a little 
hesitant'for several reasons, however as I promised, the price 
of $15,000.00 (fifteen thousand) will be good until that time. 
As you know I had an offer of $1{,000.00 from a paper mill 
which I refused, and have since fenced about 300 acres with 
the best grade of woven hog fencing with barb wire at the top 
to also accommodate cattle, this fence alone cost about $700.00. 
The taxes ai;e very reasonable and are approximately $100.00. 
This property stands me almost $23,000.00 so I am not justi-
fied for several reasons in naming any lower figure. As a mat-
ter of fact with the the present cheap dollar and low return I 
am probably foolish in naming the above figure. 
W. A. Mooers v .. Norwood ·wilson, et als. S9 
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Yon spoke of terms, this I would consider, and at6% would 
})refer in fact. Should you have something definate to sug-
gest along this line I will gladly consider same. I am 
By Mr. White: . 
Yours truly, · , 
/S/ NORWOOD WILSON., 
Norwood Wilson 
Q. The letter dated May 10th was received before the offer 
by Mr. Mooers to you and which is filed as "Exhibit M-1 ", 
was it not? That letter dated May 10th was received before 
you got the offer for $13,500.00; was it not? 
A. Yes. 
Q. After you got the offer ref erred to did y-0u submit it to 
·Mr. Wilson?· · 
·page 18 } A. Yes~ sir .. 
Q. What was said between you and Mr4 .Wilson, 
1f anything, when he refused that offer! 
A. Mr~ Wilson said he would not accept it and he wouldn·'t 
take less than $15,000.00 for it, but that he was going to help 
me make this sale,.that he had plenty of machinery over there, 
that he would put in a lot of this machinery because he had a 
lot of duplicates. He said, ''I will bring you a list over there, 
but I am not going to take less than $15,000.00. ,., 
Q. Did he bring you a list of the personal property whicb 
he told you he was willing to include along with the land Y 
A. Yes~ sir. 
Q. I hand you a letter dated May 19, 1943, addressed to Mr. 
W.R. Jenkins, purported to be signed by Mr. Norwood Wil-
son. Please state if that is the letter in which is set out the 
personal property Mr. Wilson informed you he was willing 
to sell with the land at $15,000.00. 
A. Yes, sir. 
Mr. White: Please file that letter as "'Exhibit M-3". 
Note : The letter mentioned is filed ·as an exhibit, marked 
"'Exhibit M-3". The letter is in the following words and 
figures: 
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page 19 ~ 
Mr. W.R. Jenkins 
H. T. Richardson & Co. 
1007 E. Main St .. 
:a,ichmond, Va. 
·My dear Mr. Jenkins: 
May 19, 1943 .. 
With further reference to the offer you have on Maycox 
Plantation, I am very reluctant to reduce the price named you 
further, as the price given represents a substantial loss ap-
proximating over $8000.00 to the'writer., and is practically the 
same as was refused about a year ago from a paper mill. 
In our discussions nothing has been said at any time about 
any personal property, and of course nothing was included in 
the figure given to yo-q. Possibly it would not be difficult for-
us to agree on a fair price for the items of machinery that 
have always been used at this farm. However; I would not be 
interested in disposing of -any machinery that might be on 
the farm at this time, which has been brought from my dairy 
farm. The items that are normally used 011 this farm includes 
the following: 
20 1 sulky hay rake 40 
20 1 # 20 Oliver two horse turn plow 35 
20 1 double spike tooth barrow 35 
20 1 double farm wagon with box body and hay 
rack 90 
30 1 set double harness 50 
10 1 single corn and peanut planter 15 
75 1 peanut thrasher 400 · 5oo 
25 1 two horse John Deere riding cultivator 50 
50 1 two horse McCormick Ideal mowing ma-
chine 100 
75 1 Fordson tractor 450 
100 1 ll/2 ton Ford truck 750 
05 I two horse ·scoop shovel 20 
20 l lot of small farm tools including such items as hay 
forks, shovels, picks, saws, etc. 
In regard to the livestock, we ·Will be willing to leave a part 
20 50 40 
of the· ducks, two brood sows, several 4 s~oa ts, and one good , 
250 
pair of mules. The writer has no interest in any household 
· furniture or chickens, these belonging to the family who lives 
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on th~ place. I can make arrangements to have the family· 
moved off at the time any sale is consummated. 
Regarding other items that would be removed to the dairy. 
farm, the following constitute the principal pieces of equip-
ment: 
1 double spring tooth harrow 
1 Dou Action Tractor Disc 
1 wheelbarrow grass seeder 
1 double wagon 
1 John Deere two horse mower 
1 U. S. corn husker and shredder 
page 20 ~ And of the livestock, one lot of ducks and chick-
ens, eight brood sows, one boar hog, twelve pigs, 
and approximately fifty head but all cattle, approximately six 
head of horses and mules, and all except one pair of mules. 
And household goods belonging to family on farm. 
I am, ' · · 
Very truly yours, 
nw/n 
/S/ NORWOOD WILSON 
Norwood Wilson. 
P. S., 1 Double action Tractor Disc at Dairy Farm 20.50 
belonging to Maycox Farm will be returned and 
included in first list above of machinery normally 
used on Maycox Farm " 
$880.00 
By Mr. White: 
Q. Mr. Jenkins., do I understand that Mr. Wilson brought 
that paper to you or was it mailed to you Y 
A. He brought it to me. 
Q. Have you any recollection of what date he brought it 
to ypuY . 
A. He brought it on the evening, think, of the 19th. 
Q. After you got that letter of lvfay 19th, state whether or 
not you again took up the matter of selling Maycocks to Mr. 
Mooers. . 
.A. The next morning I called Mr. Mooers. I couldn't get 
him that evening. And I told him to come by there. 
Q. To come by where Y 
A. The office, as soon as he could, that I had a letter from 
Mr. Wilson and I wanted to talk to him. So he came over 
there and I said, ''Here's what J\fr. Wilson ag·rees to do, and 
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he says he won't take less than $15,000.00, but he will put in 
this machinery." That was the morning· of the 2oth. I said, 
"He would not take your $13,500.00 offer." He looked at the 
offer and says, ''Well, what's the use of going on with this. 
If Mr. Wilson will put in the other four pieces of machinery 
I will give him $15,000.00 for the property. So I called him 
over the 'phone. 
Q. Who did you call? 
A. I called Mr. Wilson over the 'phone, and.told 
page 21 ~ him-
Q. ~ight there at that point, where was Mr. 
Mooers! 
A. Standing right by me. 
Q. State whether or not he got on the extension 'phone 
when you talked to Mr. Wilson. 
A. Yes, sir. 
Q. What did you tell Mr. Wilson f 
A. I told Mr. Wilson that if he put in all the machinery, the 
four items that he left out in this letter, that Mr. Mooers 
would take the property at $15,000.00. He said, "I can't do 
it. There is a spreader up there I am bound to have at the 
other farm, and there is a plow up there that don't belong to 
me, but I will put in the other two items.'' I said, ''Mr. 
Mooers, what about iU" He said," All right, I will take it." 
I told Mr. Wilson, "All right." He' said, "Sold." I told 
him to write me a letter at once. I scratched out the two items 
he wouldn't put in and-I said, ''You write me a letter tomor-
row and confirm it and put in all this machinery which you 
said you would put in.'' 
Q. Did Mr. Wilson wrJte you a letter confirming -the sale? 
Mr. Jones: He wrote him a letter. We object to counsel's 
statement of what it did. 
(No answer.) . 
Q. Did Mr. Wilson write you a letter in accordance with 
the request that you made of him Y 
A. Yes, sir. 
Q. I hand you two letters, both dated May 20, 1943, and ask 
vou to state if those are tne letters that vou received in re-
., sponse to your request of· Mr."' Wilson to confirm 
page 22 ~ the sale t 
A. Yes, sir. 
Mr. White: Please file these letters as Exhibits 4 and 5-M. 
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Note: The letters referred to are :filed as exhibits, marked 
'"Exhibit 4-M"- and "Exhibit 5-M", and are in the following 
·words and figures : 
Mr. W.R. Jenkins, 
·H. T. Richardson & Co., 
1007 E. Main St., 
Richmond, Va. 
My dear Mr. Jenkins: 
May 20, 1943. 
Ref erring further to our telephone conversation of today 
with particular reference to letter of May 19th, I under-
-stand that you are holding pending delivery of proper title a 
check for $1,000.00 which is to be forfeited to the writfr should 
the balance of the purchase price on Maycox Plant'ation, 
·namely, $14,000.00 cash, that is $15,000.00 total, not be paid 
when proper title is presented to your prospective purchaser. 
In addition to conveyance of the real estate, the writer will 
give a bill of sale covering the items referred to in letter of 
May 19th as items that are normally used on the farm de-
tailed in the second paragraph of the letter ref erred to, and in 
addition will include in this bill of sale the following: 
1 double spring tooth harrow, 
1 wheelbarrow grass seeder, 
1 double wagon, 
1 John Deere two-horse mower, 
1 U. S. corn husker and shredder, 
1 grade Guernsey milk cow. 
~11 other items of personal property t-o be removed by the 
writer. · 
I am enclosing sketch of an old plat of Maycox which might 
be of interest to Mr. Mooers. I understand that you will be 
ready to close this sale, paying to the writer $15,000.00 in cash 
-any day on and after May 24th, but before May 31st., 1943 . 
.• I am, 
·nw/h 
-encl. 
Very truly yours, 
/S/ NORWOOD WILSON,, 
Norwood Wilson. 
44· S'upre:me· Court of Appears oi Virginia· 
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page· 23 f Mr. W. R. Jenkins; . 
H. T. Richardson & Co.~ 
1007 K Main St., 
Richmond, Va. 
May 20, 1943~ 
:My dear Mr. Jenkins::-
I hav~ not. ref erred to any commission in previous letters~ 
but upon consummation of this sale :whereby the writer re-
ceives $15,000.00 in cash, you are to ·be paid a commission of' 
$1,000.00.. Afte~ the necessity of adding the additionaT 
machinery,. which, on a second~hand market would no doubt 
be valued at. approximately $'50"0.00, the reduction that you 
would take in your commission in accordance· with our con-
versation, would exceed $500.00, and for this reason, I. have 
set forth the commission as $1;-000.00, which is in accordance 
with our understanding .. 
nwjh 
By.Mr. White-:· 
Very truly yours, 
/S/ NORWOOD' WILSON .. 
Norwood Wilson .. 
Q. In the long· letter, we will speak of it, dated May 20th1 
it is .stated, ''I am enclosing sketch ·of an old plat of Maycox 
which might be of interest to Mr. Mooers.'·' ·Did the sketch 
come or was the sketch left with you 1 
A. Yes, sir. · 
Q . .Attached to the sketch just referred to is what. appears: 
.to· be· a report on farm conservation plan. I will ask you if' 
that plan was also attached to the sketch when Mr. Wilson 
brought it to you. 
· 1 A. Y~s, sir~ 
Mr. White: Please file that asan exhibitr 
Note: The sketch mentioned is filed as '' Exhibit 6-M' r. 
Witness: I had this all the time (referring to a blueprint). 
By Mr. White: 
Q. Is that righU 
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A. Yes, sir; he gave me that when I first went to see him 
about it. 
Mr. White: Please file that. 
Note : The blueprint ref erred to is filed as an 
page 24 ~ exhibit, marked "Exhibit 7-M". 
By Mr. White: 
Q. Mr. Jenkins., on the day of May 20, 1943, at the time you 
state you had your conversation with Mr. Wilson over the 
telephone, and Mr. Mooers agreed to buy the property with 
two pieces of machinery left out, state whether or not you 
had Mr. Mooers sign a contract of purchase according to the 
letter of May 20th, received from Mr. Wilson! 
Mr. Jones: I object to that question in the .form it is, be-
cause the witness is asked to say whether it is in accordance 
with that letter of May 20th. We have no objection to the 
introduction of the contract, and then £or the court to say 
whether it is in accordance with the terms of that letter. 
The Court: Objection sustained. 
By Mr. White: 
Q. I hand you a paper and ask you to state what it is. 
A. This is a contract that Mr. Mooers signed for me as 
soon as he agreed to take the farm, and Mr. Mooers said he 
would accept it. I took the contract I had for $13,500.00 and 
turned it over1 to our stenographer and to1d her to duplicate 
that contract and put in all this machinery, and she filled it 
out and brought it to me and Mr. Mooers signed it. I suppose 
it was about a half hour's time I got through with it. 
Mr. White: Please file that paper as "Exhibit 8-M". 
Note: The paper referred to is filed as ''Exhibit 8-M". 
By Mr. White: 
Q. Now state whether or not the paper you have just filed 
was made in triplicate. 
A. Yes., sir. 
page 25 ~ Q. State what you. did with those papers after 
Mr. Mooers signed them. 
A. Well, Mr. Wilson told me over the 'phone while I was 
talking to him that he was coming to Richmond the next day. 
• 
46 Supreme Court of Appeals of Virginia 
W. R. Jenkins, 
I held those papers until late in the evening. He didn't show 
up until five o'clock, so I had mailed them to him, and I• met 
him at the door coming in. He told me he was sorry he was 
-late. I said, '' I just mailed the contracts to you, you will get 
them in the morning.'' He said, '' All right. I will let you 
have them back.'' 
Q. Did he send them back Y 
A. No, sir. 
Q. Did you call on him to send them back 1 
A. Yes, sir. 
Q. State whether or not Mr. Mooers made an inquiry of 
you as to whether they had come back. 
A. Yes, sir. 
Q. After the papers did not come back did your firm write 
Mr. Wilson a letter?· 
.A. Yes, sir. 
Q. Before writing to Mr. Wilson under date .of May 27th, 
and not having received the contracts back from Mr. Wilson, 
did you then take it up with .any member of your firm Y 
.A. Yes, sir, Mr. Bayliss. 
Q. State whether or not you discussed the matter with Mr. 
Frank Richeson. 
A. I did afterwards. 
Q . .A.re both Mr. Richeson and Mr. Bayliss members of the 
firmf 
A. Yes., sir. 
Q. I hand you a carbon copy of a letter May 27, 1943, ad-
dressed to Mr. Norwood Wilson. Look at that paper and 
state whether or.not your firm sent the original to 
page 26 } Mr. Wilson. 
A. Yes, sir. 1 
Mr. White: Please file that as "Exhibit 9-M" .. 
Note: The paper referred to is filed, marked '' Exhibit 9-
M' ', and is in the following words and figures: 
Mr. Norwood Wilson, 
City Point Inn, 
Hopewell, Virginia. 
Dear Sir: 
May 27th, 1943. 
Mr. W. A. Mooers called at our· office today to make settle-
ment for the property which he purchased from you known 
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:as ''Mayeock'.s Plantation in Prince Georg~ County, as per 
agreement. . . , 
Pleas.e let us have the .deed properly executed~ conv~ying 
the property tO".: 
"Willard .A. Mooers and Ruth McDowell Mooers", (hus-
band and wife) as tenants by the entireties with the right of 
survivorship as .at common law. . 
.As soon as this deed is received., we will immediately have 
Mr. Mooer.s to give us his check ,and make remittance to you. 
Of course, it will be necessary that the out-standing liens be 
released in order that Mr. Mooers may be furnished with a 
title to the property free of any liens., and, als~ a release of 
the lease to the Maycock Hunting Club, which is recorded in 
Deed Book 114, page 218 in the clerk's office of Prince George 
County Circuit Court. .According to the meillorandUIQ we 
bave from the title examiner, this lease should have expired 
.some time this year, unless some arr,angements have been 
made with you for renewal You can. let us know about this~ 
Very truly yours, 
1L T. RICHESON & COMP .A.NY 
REC.M BY: 
.By Mr. White: 
Q. Please state if that letter was sent by registered mail 
.A. Yes, sir .. 
Q. Please state if the card I hand yon was a receipt for the 
letter of May 27, 1943. 
page 27 } .A.. Yes, sir. · 
Mr. White: Please file that. 
Note: The return card and the registry receipt are filed as 
oexhibits, marked "Exhibit 10-M" and "'Exhibit 11-M". 
By Mr. White: 
Q. If you know, state whether or not Mr. Frank Richeson, 
accompanied by Mr. Mooers, called· to see Mr. Wilson along 
about sometime just previous to that letter ·.or immediately 
thereafte,r. 
A. After that letter. 
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The Court: What was that, Mr. Whitef What was the 
question and answer Y 
Mr. White: I asked him if he knew whether Mr. Frank 
Richeson and Mr. Mooers went down to see Mr .. Wilson. Of 
course he doesn't know what transpired. 
By Mr." White: 
Q. State whether or not Mr. Mooers gave your firm a check 
for $1,000.00 in this matter. 
A.. Yes~ sir; when he made the offer for $13,500.00 .. 
Q. I ·nand you a check and ask you if that is the check re-
ferred to. 
A. Yes, sir. 
Q. Does that check show that it has been paid by the bank 
on which it was drawn 1 
A. Yes, sir. 
Q. I believe I understood you to say that the check of 
$1,000.00 was given to you at the time Mr. Mooers made the 
off er of $13,500.00; is that correct T · 
A. Yes, sir. . 
page 28 ~ Q. Did your company have the money, the pro-
ceeds from the payment of this check on May 2oth t 
A. We sent it right on to the bank. 
Q. Does your firm still have that $1,000.00 checkY 
A. Yes, sir .. 
Mr. White: Please file that eheck .. 
Note: The check referred to is filed as "Exhibit 12-M". 
CROSS EXAMINATION 
By Mr. Jones: 
Q. Mr. Jenkins, did you ever sign any contract with Mr. 
Mooers on behalf of Mr. Wilson Y 
A. Did I sign one f No, sir. 
Q. Did any member of your firm sign one with him Y 
Witness: With Mr. Wilsonf 
' Mr. Jones: No, with Mr. Mooers .. 
A. Did our company sign a contract with Mr. Mooersf 
No, sir; not as I know of . 
. Q. If your firm had signed one with Mr. Mooers you would 
have known about it, would you notf 
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A. Yes, sir. 
Q. So consequently you can state in the record that your 
firm did not sign a contract in reference to this property with 
·Mr. Mooers. • 
A. No, sir. . 
Q. I believe you said that Mr. Mooers did sign an. offer to 
Mr. Wilson of $13.,500.00 for this property; is that correct? 
A. Yes, sir. 
page 29 ~ Q. Mr. Wilson refused to accept that offer? 
A. Yes, sir. 
Q. Now when was the exhibit which is dated May 18th and 
signed by Mr. W. A. Mooers, and is headed, "H. T. Richeson 
& Company, Contract of Sale'', when was that signed by Mr. 
Mooers? 
The Court: Referring to '' Exhibit 8 '' 7 
Mr. Jones: "Exhibit 8." 
A. Yes, sir; he signed it on the 20th, a few minutes after I 
talked to Mr. Wilson over the 'phone, about a half an hour 
afterwards, I think. 
Q. And with the exception of the offer of Mr. Mooers for 
$13,500.00 that is the only other paper purporting to be an 
offer or contract of any kind that has been signed by Mr. 
MooersY · 
A. Yes, sir. 
Q. Was that proposed off er mailed to Mr. Wilson after you 
received Mr. Wilson's letters of May 20, 19437 
A. No, sir; it was before. What letter are you talking 
about-the letter with the machinery in it Y 
. Mr. Jones: The two letters dated May 20th. 
Witness : Could I see those two letters Y 
l\'Ir. Jones: There are two letters of ,the same date, Numbers 
. 4 and 5. 
By Mr. Jones: 
Q. Were the letters of Mr. Wilson which you hold in your 
hand, dated May 20, 1943, received by ·your :firm prior to your 
.mailing "Exhibit No. 8" to Mr. Wilson Y 
A. No ; he confirmed the sale over the 'phone on the 20th. 
Q. But yoµ had· not received the letters of May 
page 30 ~ 20th at the time that you mailed Mr. Wilson Ex-
hibit 87 . 
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A. No ; I mailec;l this Exhibit 8 on May 20th in the evening. 
Q. What time did you receive Mr. Wilson's letters dated 
May 20, 1943, which are marked Exhibits 4 and 5? 
A. I received theJll on the 20th. I think I received these· 
the next day. 
By the Court: You mean you think you received them 011 
the 21st7 
Witness: Yes, sir. The next morning after I mailed him 
that contract I got these. That was the 21st. 
By Mr. Jones·: 
Q. Those letters of May 20th correctly report the interview 
between you and Mr. Wilson T 
A. Yes, sir. . 
Q. Did you ever show the letters of Mr. Wilson, dated re-
spectively May 20th, to Mr. Mooers! 
A. Yes, sir. 
Q. When! 
A. Later on, I think possibly the next day or the day after. 
Q. Either the 22nd or 23rd? 
A. I don't remember what day it was, but the day Mr. 
Mooers came back in there. 
REDIRECT EXAMINATION. 
By Mr. White: . 
Q. I notice the two contracts or offers signed by Mr. Mooers 
are dated.May 18, 1943. Will you explain why the contract, 
Exhibit No. 8, is dated May 18th Y 
A. Yes, sir. As soon as I finished my conversa-
page 31 ~ tion with Mr. Wilson over the 'phone I picked up 
the contract of $13,500.09, which was dated on the 
18th, and I took it back to the young lady who made this one 
and told her to make the contract exactly like that, copying 
all of thi~ in, and she dated it the 18th, the same as the other, 
and I never _noticed it until I sent it over there. 
RE-CROSS EXAMINATION 
By Mr. Jones: 
Q. But it was actually written on the 20th and mailed late 
in the evening of the 20th f 
A. Yes, sir. 
~ 
Witness excused. 
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. FRANK RICHESON, 
being :fixst duly sw.orn., testified as follows : 
·Examined by Mr. White: 
Q. You are Mr4 Frank S. Richesonf 
A. Y~s, sir. 
Q. You are a member of the firm of H. T. Richeson & Com-
panyY 
A. Yes, sir. 
Q. What is the firm's business, Mr. Richeson? 
A. General real estate business. 
Q. How long have you been associated with that firm? 
A. Thirty-five years. · 
Q. Mr. Richeson, state whether or not you were consulted' 
by your salesman, Mr. vV. R. Jenkins, in ref~rence to a sale 
-of Maycocks property. 
A. Mr. Jenkins came to see me around the 2nd or 3rd of 
June,· I think it was about the 3rd; and he came to 
:page 32 }- me and said, ''I have sold this farm of Maycocks 
to Billy Mooers, and he has had his title examined 
.and I can't get Mr. Wilson to send his deed over here.'' I 
called Mr. Mooers and said, "I haven't got any gas. Will you 
run me over to see Mr. Wilson?" I hadn't met Mr. Wilson 
before, and Mr. Jenkins went along with us. I left Mr. 
Mooers and Mr. Jenkins outside, went in the hotel and asked 
for Mr. Wilson. I met him and told him what my business was, 
that this man.had had his title examined and why it was. he 
hadn't sent his .deed over. He said, '' There are several things 
that have got to be straightened out first." I said, '' What 
:are theyT" He said, "In the contract that they sent me it 
says 'one pair of good mules' ·' ', and says, '' I am not' going 
to let Mr. Mooers go out there and pick out the best pair of . 
mules on the farm." I said, "What else is it?" He said, "I 
fl.rid out Chapin and Clark are going to hold me up for t1ie 
commissions''., says, '' I have a mortgage with Chapin and 
Clark and they are holding me up on the commissions on this 
farm.'' I said, '' Are these the only two things that are hold-
ing that up¥" He said, '' As far as I know, yes." I said, ''I 
bave Mr. Mooers out here. Let me bring him in here and see 
if we can't get the thing straight.'' So I got Mr. Mooers, and 
be· said, ''You are not going to give me the worst mules on the 
farm, are you~'' Mr. Wilson said, ''I don't know about that.'' 
Mr. Mooers said, "Please don't give me sick ones." And we 
-struck out of the contract the word ''good''. 
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· Q. Look at the letter of May 19, 1943, Exhibit 
page 83 } No. 3, and state if the word ''good'' is written in 
pencil. 
A. Yes, sir; it is written in pen~il. 
Q. Look at the paper marked Exhibit No. 8· and state 
whether in '' one good pair of mules'' the- word ''good'' is 
scratched out in ink. 
A. Yes, s1r. 
Q. Was that scratched out in accordance with this conver-
sation? . 
A. It was.scratched out in the presence of Mr. Mooers and 
Mr. Wilson. 
Q~ Do you recall who scratched it ouU 
A. I did it. 
Q. Then what further was said? 
A. Mr. Wilson stated to me that we would have to get this 
mortgage straightened out, that Chapin and Clark weren't 
willing to release this mortgage until the due date, which was 
sometime in August, and_ that they were claiming that any 
time during the life of this mortgage that they were due the 
commissions for the sale of this property. I said, ''Would 
you be willing to pay a part of that commission.'' He said,. 
''No, I wouldn't pay a cent.'' I took Mr. Mooers outside and 
I said, ''If we can make a compromise with Chapin and Clark 
will you pay your part' of it.'' He said, "I will pay $150.00 
on the amount if we could compromise with Chapin and 
Clark on the amount of commissions due them.'' And I saidy 
"Well, Mr. Jenkins will have to pay $150.00," and I says, ''I 
can compromise the thing with Chapin and Clark for $300.00.'' 
So we went back in the r.oom and I said, "Mr. Wilson, this is 
· the only thing holding this thing up. If we can get Chapin and 
Clark out of the way it's all right 1 '' he said, ''Yes, 
page 34 ~ sir." 
By the Court: When was that t 
Witness: I think June 3rd. 
By Mr. White: 
Q. You are sure it was after June 1st? 
A. Yes, sir. I went to Richmond and caught Mr. Clark up 
at the Commonwealth Club and talked it over with him, and 
he sa.id, "Bill Mooers is a friend of the family. I am not 
going to stand in the way of Mr. Mooers and this farm. You 
give me· what you think is right and I am willing to let it 
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drop.'' So I told Mr. Jenkins, ''You wire Mr. Wilson and 
tell him the mortgage thing is cleared up.'' 
Q. Look at the telegram I hand you and state if that is the 
telegram ref erred to. 
A. Yes, sir. 
Mr. White: File that as Exhibit M-13 
Note: The telegram mentioned is filed as '' Exhibit M-13. '' 
·By Mr. White: 
Q. State whether or not Mr. Wilson communicated with 
you after you sent that telegram. 
A. No, sir. 
Q. What if anything was said to you by Mr. Wilson on this 
occasion that you have just related about commissionsY 
A. He said, '' By the way,'' says, ''Jenkins has agreed with 
me to accept $1,000.00' commissions on this sale,'' and says., 
"I haven't any authority from him." I said, "Well, Mr. 
Wilson, I happen to be the senior member of the 
page 35 ~ firm, and I tell you that the $1,000.00 agreed upon 
between you and Mr. Jenkins is acceptable to the 
firm.'' 
Q. State whether or not you recall Mr. Wilson telling you 
what he would do if, to use Mr. Wilson's language, you- got 
Chapin and Clark off his neck? 
A. He said that was the only obstacle in the way, and if I 
could get rid of Chapin and Clark in the matter there was 
nothing else to hold it up. 
-
CROSS EXAMINATION 
By Mr. Jones: 
Q. Mr. Richeson, what are the commissions on a sale of this 
kind provided by the Richmond Real Estate Exchange Y 
A. Ten percent. Would have been $1,500.00. 
Q. You are satisfied tl1at you and Mr. Mooers interviewed 
Mr. Wilson sometime in the month of June, 19437 
A. Yes, sir. 
Q. Mr. Wilson at that time refused to sign the proposed 
contract which had been signed by Mr. Mooers., and which has 
been filed here as "Exhibit 8"! 
A. He gave as his reason on account of Chapin and Clark 
having this exclusive agency clau~e in this loan agreement, 
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that until that was cleared up he didn't want to get entangled 
in that. 
Q. He didn't sign it! 
A. No, sir. 
Q. And he told you and Mr. Mooers that under the existing 
conditions he would not sign it Y 
A. No. He told me what he would do. He said, "I have 
got to get this mortgage off, and they won't let me pay it prior 
to maturity date." 
page 36 } Q. He also discussed with' you that there was 
$500.00 too much commissions provided for in the· 
contract with Mr. Mooers·? 
A. He told me that he and Mr. Jenkins had agreed on 
$1,000.00, which I told him was acceptable. 
Q. No change was made in the written contract signed-by 
Mr. Mooers to that effect Y 
.A. Not as I recall. 
Q. So there was no change made in the contract in reference 
to commissions Y 1 
.A. No, sir. 
Q. Well, you said that Messrs. Chapin and Clark had 
agreed to take $300.00 commissions. 
A. That was the proposition that we proposed to put up to 
them, but Clark agreed, never did .state any amount. He told 
me afterwards that Mooers being such a close friend of his 
family that whatever we chose to give him would be satis-
factory to him. 
Q. Did Mr. Wilson ever know that he would be under no 
obligation to pay Chapin and ClarkY 
.A. The reason I sent him that wire was getting Chapin and 
Clark out of the picture. 
Q. Was Chapin and Clark ever gotten out of the picture f 
A . .As far as this agreement was concerned; yes, sir. 
Q. Did Chapin and Clark ever agree with you that you 
wouldn't demand any commissions of Mr. Wilson? 
A. Yes, sir. 
Q. You lmow that they are now suing him for those com-
missions? 
A. I know that afterwards they sued him for them; yes, sir. 
Q. Notwithstanding the fact that they had 
page 37 } agreed not to ask any commissions of Mr. Wilson Y 
A. In this deal; yes, sir., that's correct. 
Mr. White: So as the record will .be clear there, I object to 
that fClr the reason that the suit papers are the best evidence. 
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As a matter of faet Chapin and Clark are not suing for com-
missions on the sale from Wilson to Mooers, but is suing for 
.commissions on the sale made by them to Eldridge. 
The Court: Objection sustained. 
By Mr. Jones: 
Q. The only information which you ever gave Mr. Wilson 
in reference to the Chapin and Clark deal being straightened 
,out was the telegram marked "Exhibit M-13," was it noU 
A. (Reading from telegram) "Mortgage release satisfac-
tory with Clarke. Come my office tomorrow ten o 'cloc)r." 
Q. That was the only information that you conveyed to Mr. 
Wilson? 
A. That was all I thought he wanted. That was the last 
thing in our minds when we left. 
Q. Is that the only information you ever furnished Mr. Wil-
:son in reference to the Chapin and Clark deal being straight-
.ened outY · 
A. It was all that I-conveyed to him. Whether it was con-
veyed to him by somebody else I don't know. 
· By the Court: Was that sent the· next day after you saw 
Mr. Wilson Y · 
Witness: I sent it the next day after I saw Mr. Wilson. 
By the ·Court: That fixes the date, then, that you· saw Mr.. 
Wilson. 
page 38} RE-DIRECT EXAMINATION 
.By Mr. White·: 
Q. Mr. Richeson, you wer~ asked if Mr. Wilson was given 
.any further information about Chapin and Clark's willing-
ness to waive any commission by reason of the sale through 
your firm to Mr. Mooers. I hand you a letter dated June 5, 
1943, and ask you to read it and state whether that letter was 
sent through your office. 
A. This letter was evidently written by me. There are no 
initials on it, but with all the reference to the conversations 
in here it must have been written by me. I -didn't recall the 
Jetter when I made the statement that the telegram was the 
l()nly notice I sent to Mr. Wilson. 
Mr. White : File that letter .. 
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Note: The letter mentioned is filed as ''Exhibit 14-M," and 
is in the following words and :figures :. 
Mr. Norwood Wilson, 
City Point Inn., 
Hopewell, Virginia .. 
Dear Mr. Wilson: 
June 5th, 1943 .. 
Our Mr. Jenkins received a note from yon this morning in 
reply to my telegram to you of June 4th. As stated by you~ 
the obstacle in your way of closing this deal was the fact that 
Chapin & Clarke had .an exclusive sales agreement for this 
. prope.rtY. in the Deed of Trust securing a mortgage thereon,. 
held by a client of Chapin & Clarke. Mr. Mooers has agreed 
on an amount which he will pay Chapin & Clarke to release 
any rights they may have to commissions on the sale of this 
property. This, we have in writing from him. 
At the time I was talking to you in Hopewell relative to the 
commissions to be charged on this sale, I had not seen the 
letter which you had written to our Mr. Jenkins, in which the 
sum of $1000.00 was agreed upon, and I advised 
page 39 ~ you while talking regarding same, that this was 
agreeable to our fi.1·m .. 
This matter has reached such an acute stage, due to it being 
farm property, that somethine will have to be done at once .. 
As you are aware, Mr. Mooers has had the title examined and 
is ready to perform his part of the contract immediately upon 
the presentation of the deed to him .. Will you kindly advise 
me if it will be possible for you to come to Richmond on Tuea-
day, June 8th in order that we may close this matter .. 
Thanking you for a prompt reply, I aD:4 
Very truly yours~ 
By Mr. White: , 
Q. Please state whether as a matter of fact Chapin and 
Clark, throug·h Mr. Clark, informed you that he would make 
no demand on Mr. Wilson for commissions by reason of the 
. sale from Wilson to Mooers. 
A. Absolutely. 
Q. Mr. Richeson, the letter of June 5th, "Exhibit 14'", 
states: '' This we have in writing from him.,., As a matter 
of fact, do you have that in writing¥ 
A. No. He might have given it to Mr. Jenkins. I don't 
recall seeing it. 
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Q. Please look at ''Exhibit 5", dated May 20, 1943, which 
the testimony shows was delivered with another letter of. the 
same date, in which letter, to-wit ''Exhibit No. 5", addressed 
to Mr. W. R. Jenkins, the question of commissions is dis-
cussed. When you had your conversation with Mr. Wilson 
did you know of the contents of that letter at that timeY 
A. No; I did not. We have seven salesmen in our offi~e. 
Unless we have some controversy sales are closed that I never 
know about, especially on account of we have had so much 
construction outside of Richmond-Norfolk., New-
page 40 ~ port News, Suffolk. Unless we run into trouble on 
a sale I don't bear about it. 
Q. You stated that the commission agreed on between Mr. 
Jenkins and Mr. Wilson of $1,000.00 was satisfactory. · Had 
not Mr. Wilson stated what the commission would be at tbe 
time he confirmed the sale? 
A. Confirmed the sale j I couldn't say that, Mr. White, 
because I didn't know anything about any of these letters. 
The only time I came into the picture, really, was when I 
came over here the first part of J µne to talk to Mr. Wilson 
about it. 
The Court : The letter will speak for its elf. 
Mr. White: I think so. 
By Mr. White: 
Q. Anyway, you said you had not seen it Y 
A.. No, sir. · 
RE-CROSS EXAMINATION 
By Mr. Jones: 
Q. Mr. Richeson, you said you had not received any note 
from Mr. Wilson as referred to in your letter, "Mr. Jenkins 
received a note from you this morning.'' That was in error 
wasn't iU 
A. I don't know. I don't recall ever seeing the letter. 
Q. Do you know Mr. George R. Eldridge? 
A. Yes, sir. 
Q. Is he any relative of any member of your firm 7 
A. He is my father-in-law. 
page 41 ~ Q. You advised Mr. Wilson to come to your office 
to see you on the 8th day of June, 1943, in ref er-
ence to some of the terms of this contracU 
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A. ·No; I think I asked him to come there to close it. 
Q. Did you know that on that same day, June 8~ 1943-
The Court: I think the reference to June 8th is contained 
in the letter, not the telegram. 
By Mr. Jones: 
Q. Did you know on June 8th that Chapin and Clark haq 
purportedly sold the same property to your father-in-law! 
A. No, sir. 
Mr. White: We,have not introduced a letter of June 8th. 
That's the letter of June 5th. , ! : . 
By Mr. Jones: 
Q. Mr. Wilson diqn 't come there on June 8th Y 
A. I didn't see him. · · · 
Q. And on that same date did you know-that Chapin and 
Clark had purportedly solq this -same· property to your 
father-in-law! · 
A. I don't know the date of it. 
Q. Did you know of that purported salet 
A. I didn't know of it. ,. · · 
RE-DIRECT EXAMINATION . 
By Mr. White: 
Q. When you sent the telegram of June 4th, requesting Mr. 
Wilson to come to your office tomorrow at ten o'clock, did you 
receive this letter in reply thereto stating whether 
page 42 ~ he could come or could not come! 
A. This was probably on June 4th. I was out o~ 
town and Mr. Jenkins-I think June 5th was Saturday, and 
that's the reason I 'phoned him to send this telegram which he 
signed my name to, which I told him to do, asking Mr. Wilson 
to come in there on Saturday to settle, and this is the letter, 
evidently, that Mr. Wilson answered to Mr. Jenkins, and I 
think he showed me this on Saturday when· I returned, is evi~ 
dently the reason I wrote this letter. 
Q. Is it your best recollection that this letter from Mr. 
Wilson to Mr. Jenkins., dated June 4th is the one referred to in 
yourletter of June 5th in which you state, "Our Mr. Jenkins 
received a note from you this morning in reply to my telegram 
to you of June 4th?" · 
• I 
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A. Ellis Boker 
.A. I expect it is. 
Mr. White : Please file that in evidence. 
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Note: The letter referred to is filed as "Exhibit l5·M:', and 
is in the following words and figures: 
Mr. W.R. Jenkins 
H. T. Richeson & Co. 
1007 E. Main St. 
Richmond, Va. 
June 4, 1943. 
My dear Mr. Jenkins: 
It will not be possible for me .to be in B,ichmond until next 
week. · · · 
Very ,truly yours, 
nw/h 
Witness excused. 
/8/ NORWOOD WILSON 
Norwood Wilson 
page 43 ~ A. ELLIS BAKER, 
being first d~ly sworn, testified .as follows : 
Examined by Mr. White: 
Q. You are Mr. A. Ellis Baker,? 
A. Yes, sir. . 
Q. You are a member of the Virginia Bar, I believe Y 
A. Yes, sir. 
Q. Do you specialize in the practice of any branch of lawt 
A. I devote most of my practice to the examination of titles 
of real estate for sales and loans. 
Q. Please state whether or not you were requested to ex .. 
amine the title of Maycocks on b_ehalf of Mr. W. A. Mooers. 
Mr. Jones: We object. We don't know the purpose of this 
testimony. I cannot see its relevancy. 
Mr. White: Conversation between the examiner and Mr. 
Wilson. 
The Court: I think that might have some bearing on it. I 
will- let. it in. 
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A. Yes. . 
Q. When you went to examine the title to Maycocks,. please-
state if you had any conversation with Mr. Norwood Wilson. 
in reference to the title, and if so, what was the conversation. 
you had with him .. 
Mr. Jones: We would like to know when it was. 
By Mr.· White: 
Q. About when did you go to the courthouse to examine the: 
title to Maycocks Y 
A. My report will show. This report is dated 
page 44 } May 25, 1943, and I cannot recall no.w from mem- · 
ory, but I usually date my reports the day back 
beca:use sometimes during the day I finish it, and I must have 
made the examination on the 26th. It could have been the 25th 
or 26th, of 1943, that the examination was made. 
Q. Before searching the- records did you have any conver-
sation with Mr. Wilson Y 
A. If I may I will state the whole condition and circum-
stances leading up to it Mr. George Richardson, of the Home 
Beneficial, said I was to examine this title for Mr. Willard 
A. Mooers, of Richmond, and I asked him where I could get a 
description or starting point to do the work. He said, '' See 
Mr. Jenkins or H. T .. Richeson, who made the deal." I went. 
to see Mr. Jenkins. He said, '' It wouldn 1t be out of your way 
to go by Hopewell and Mr. Norwood Wilson operates the City 
Point Inn down there, and he probably can give you the in-
formation you want.'' So I drove down to the City Point Inn. 
The clerk at the desk said Mr. Wilson wasn't in, but he 
would get him on the telephone for me, which he did. I said, 
"Mr. Wilson, I have been requested to examine the title to 
Maycocks farm in Prince George County for Mr. Willard A. 
Mooers, of Richmond, and I wondered if you had an abstract 
of this property." He said, "No, I don't have an abstract. 
It's probably with the loan papers. I have a loan on the 
property. " I said, "Do you have a de(id 7'' He said, ''No, I 
acquired it some years ago .and it may be in th~ Clerk's 
Office." That's mv recollection. Then I asked him about 
when he bought it and I don't know whether he gave me the 
year, but he told me from whom he purchased it. 
page 45 } And before he hung up I think he stated, ''If you 
have any trouble with it let me know", or words 
to that effect. And I came over ·and examined the tit]e. 
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Q. Is this the report of your examination Y 
A. This is the report ; yes, sir. 
:Mr. Wbite: ·wm you please :file it as "Exhibit 16-M?" 
Note: The report referred to is filed as "Exhibit 16-MP. 
·witness excused. 
LESLIE PEASE, 
.being first.duly sworn, testified as follows: 
Examined by Mr. White: 
Q. You are Mr. Leslie Peasel 
A. Yes, sir. 
Q. For whom were you working in August, 1943? 
A. Mr. Norwood Wilson. 
Q. For whom are you working now7 
A. Mr. Norwood Wilson. 
Q. State whether or not you were living on Maycocks farm 
in May, 1943, and had that property in charge. 
A. Yes, sir. 1 
Q. State whether or not Mr. Wilson, on one of his visits to 
the farm in May, 1943, advised you that he had a prospect for 
the farm, and if he did, what did he tell you?. I am asking, two 
questions: first, did Mr. ,vnson on one of his visits to May-
cocks farm state to you that he had a good prospect for the 
farm? 
A. Yes; he did. 
Q. After he told you that., what, if anything, did 
page 46 ~ he tell you to do? 
A. To boost the place up and do all I could for 
the sale of it for him. 
· Q. State whether a few days after that Mr. Wilson again 
visited 1\fa--ycocks farm and made an inventory of the farm 
equipment. 
A. Yes, sir; he did. 
Q. State whether or not Mr. W. A. Mooers came to May-
cocks farm and had a talk with you and your wife on Thurs-
day, May 20th t 
A. Yes, sir ; he did. . 
Q. State whether or not he told you he had bought May-
cocks farm. 
A. We were sitting underneath the walnut tree in the back 
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yard and he come up and told me that he had bought May.,. 
cocks. , · . 
· Q. State whether or not he had a paper in his hand with a 
list of the machinery, on it. , 
A. Yes, sir. \ 
Q. I hand you a paper to identify, dated May 17th, and filed 
as "Exhibit No. 3", and ask you if you can recognize this 
paper as the paper Mr. Mooers had at the time he requested 
a check on the equipment? 
A. I never looked at the paper. I never taken it in my 
hand, but Mr. Mooers stood there by the fence and 1ead it to 
me off the paper what he was supposed to get off of the farm, 
and I carried him around there and showed him the equip-
ment. 
Q. After this conversation with Mr. Mooers did any per-
sons drive up to the farm at that time? 
A. Mr. Mooers come down on a Sunday morning and we · 
stood in the yard and talked about a half an hour,, and he 
walked away beside the fence. 
Q. Who do you mean? 
A. Mr. Mooers and Mr. John Petro. It was on a 
page 47 ~ Sunday after the Thursday he came down and told 
me he had boug·ht the place, and he stood there and 
talked to me about a half an hour and Mr. Moore and Mr. 
Petro went on down beside the fence going back to the river 
where their boat was, and Mr. Eichelberger and two ladies 
came up and asked me if I was the proprietor of the farm, 
and they asked me to show them the farm. They said Mr. 
Wilson had the farm for sale, and I said, '' There goes a man 
by the fence who says he's the buyer of the farm. They stayed 
there and played with the goat a while. 
The Court: Who did? 
Witness : Mrs. Eichelberger. And my wife called and said, 
''I am waiting for you to milk the cow". 
Q. Did Mrs. Eichelberger say anything f 
A. She said, "Boots, we are too late". 
Q. State whether or not you told him who had said he had 
bought it. . 
. A. I said Mr. Billy Mooers. 
Q. State whether or not he told you he knew Mr. Billy 
Mooers. 
A. He said he knew of Mr. Billy Mooers. 
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Q. Right after that did anybody come to move any cattle 
off the place? . 
A. No, sir; several people came by to see the cattle--:-Mr. 
J\fays, from the ABC Store at Hopewell, said the cattle had 
to be sold, said Mr. Wilson had sold the place and had to get -
them off. 
Q. State whether or not Mr. "\Viison made a visit to May-
cocks farm on the day or shortly after Mr. Eichelberger and 
Mrs. Eiclielberger, ·and Mr. Yancey and another lady had 
.called, and asked you if anybody had been there. 
A. Yes ; Sunday afternoon. 
page 48 ~ Q.. Following the 20th¥ 
A. The same day. 
Q. What did he sav to you Y . 
A. Asked me was~ anybody looking at tbe place. I said, 
"'Yes, sir. I said it had been sold I thought." 
., Q. What did Mr. Wilson tell you about selling, or do you 
recall whether or not he said he had sold it too cheap¥ 
A. Yes; I believe Mr. Wilson told me he had sold it for a 
-couple of thousand dollars too cheap. 
Q .. Was Mrs. Pease present when you told Mr. Eicbelberger 
.and the people with him that the property had been sold Y 
A. Yes, sir; Mrs. Pease talked to Mr. Eichelberger and his 
·wife. 
Q. After you told Mr. Eichelberger that. the property had 
been sold did they look over the farm 1 
: A. No, sir. They got in the car and drove away. 
Witness .excused. 
. ROBERT C. SALLE, 
being first duly sworn, testified as follows: 
Examined by Mr. White: 
Q. You are Mr. Robert C. Salle? 
A. Yes, sir .. 
Q. Mr. Salle, do you hold a position witli the State.? 
A. Yes, sir. 
·Q. What is it, 
A. State game warden. 
Q. Before you were appointed game warden what business 
were you in? 
page 49} A. Automobile business. 
Q. Do you know Mr. H. T. Eichelberger Y 
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A. Yes, sir. 
Q. About how long have you known him t 
A. I would say approximately ten years. 
Q. Do you know Mr. W. A. Mooers f 
A. Yes, sir. 
Q. How long have you been knowing him t 
A. Approximately fourteen years, ever since I was. in the 
automobile business. 
Q. And ·before yog. were appointed game warden he was 
one of your ~ompetitors., wasn't heY 
A. Yes, sir. 
Q .. State if along in the latter part of August, 1943, you 
had a conversation with Mr. H. D. Eichelberger in reference 
to Maycoc~s, and please tell how it was that the conversation 
arose. 
The Court : ·when was this Y 
Mr. White: The latter part of August, 1943 .. 
A. Yes, sir. 
Q. Please tell the circumstances, how you happened to talk 
with Mr. Eichelberger about the matter. 
A. All right, sir. I was having dinner, or rather lunch, at 
the William Byrd Hotel. 
Q. With whom¥ 
A. With Major Powers and Mr .. Woody, and 
page 50 ~ Mr .. Eichelberger and another gentleman were sit-
, ting at the table near me, and when he left Mr. 
Eichelberger told me to call him up. I don't know whether it 
was the following night or the night after I called, but it was 
soon afterwards. I asked him what he wanted. He said there 
was a hound dog at Chesterfield Courthouse that he would 
like· to have, but he would like to take it down on the farm. 
I asked him, I said., ''We have had a pretty poor season,'' 
said, ''What kind of crop did you planU" He said, "I didn't 
plant anything." I said, '' How did that happen f'' He said, 
"It's some mix-up about the farm." He said1 '' Another man 
claimed that he bought it prior to my buying it, and there is 
· some mix-up about it." He said, "I got a clean bill of health. 
What do you think?'' I said, "I don't know. Did you know 
anybody was figuring on the farm ahead of you Y ',. He said,. 
'' The man on the place said so, but I didn't pay any attention 
to.that." And that's all the conversation I had with regard 
to the farm. The rest of it was about this hound dog·. 
W. A. Mooers v. Norwood Wilson, et'als. 65 
Elizabeth Pease 
Q. Do you recall whether Mr. Eichelberger said he was told 
by the man on the farm that it had been sold to somebody .else 
and he didn't pay any attention to it? 
A. Yes, sir. 
Witness excused. 
page 51 } ELIZABETH PEASE, 
being first duly sworn, testified as follows: 
Examined by Mr. White: } · 
Q. You are Mrs. Elizabeth Pease Y 
A. Yes, sir. · 
Q. Mr. Leslie Pease is your husband! 
A. Yes, sir. 
Q. Where are you living now, Mrs. Pease, you and your 
husband! 
A. We are living at the Evergreen Dairy Farm. 
Q. What farm were you living on in May, 1943 7 
A. Maycocks. 
Q. Who owned that farm? 
A. Mr. Norwood Wilson. 
Q. Who was in charge of the farm t 
A. Mr. Norwood Wilson. My husband was in charge of 
the farm. 
Q. The. testimony here was that Mr. Mooers was down at 
the farm on Sunday; May 23, 1943. Were you present in the 
company of your husband at the time Mr. Eichelberger, with 
some other people, drove up to the farm 7 
A. Yes, sir. 
Q. What did he say to your husband and what did your 
husband say to him! 
A. He came up to my husband and asked if he was the pro-
prietor of the farm. My husband told him yes. He said, '' I 
want to look around.'' My husband said, "What do you 
want to see Y'' He said, '' I understand the place is for sale 
and I want to look it over." My husband said, ''It's been 
sold." I said, "Yes, it's been sold." I said, "There goes 
the man by the fence who has just bought it." 
page 52 r Q. When you made that statement did either one 
of the ladies say anything 7 
A. Mrs. Eichelberger spoke to her husband," said, "Boots, 
we are just too late. It's no use to look at the falill. '' And 
they went to the river bank and came back and she played 
with the .goat a while and then they left. 
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Q. They did not make an inspection of the farm f 
A. No, sir. -
CROSS EXAMINATION 
'I 
By' J\fr. Wyche: · 
Q. Mrs. Pease, when Mr. and Mrs. Eichelberger were down 
there with these other people they did view the house and 
look at itY · 
A. No, sir. 
Q. They did walk down towards the riverY 
A. They went down to the river bank and came back. That's 
all. 
Q. But you said they did not go in the house Y 
A. They did not go in the house. 
RE-DIRECT EXAMINATION 
By J\fr. White: . 
Q. When you said, '' There goes the man across the . field 
who bought it,'' do you remember whether anybody asked 
who he was? 
A. No; didn't nobody ask that. 
Witness excused. 
page 53 ~ WILLIAM A. MOOERS, 
being first duly sworn., testified as follows : 
Examined by Mr. White: 
Q. You are Mr. William A. Mooers? 
A. Yes, sir. 
Q. Where do you live and what business are you inf 
A. I live in Richmond, and I am a Packard Automobile 
dealer. 
Q. State whether or not you have been interested in pur-
chasing a farm for a home within the last three or four years . 
.A. Yes, sir; I was interested· in Maycoeks farm. 
Q. Before you purchased Maycocks had you looked at other 
places! 
.A. Yes, sir; I looked at Flower Hundred and a number of 
other farms. · 
Q. Do yQu recall whether you ever went to look at any other 
farm than Maycocks with Mr. Jenkins! 
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.A. Yes, sir. 
Q. What farm 7 
.A. Coggin$ Point, right across tlie creek from Maycocks, 
:and we found out that Coggins Point was not for sale, and 
::Mr._Jenkins suggested that we go back and look at Maycocks 
.again, and I looked at it approximately three years ago. It 
;suited me. It was on the creek and I needed the water. that 
was in that creek in depth to get my boat in the creek. 
Q. On what date did you look. at the farm just before you 
made an off er for it 1 
A. It was sometime the early part of May .. 
Q. Had you become thoroughly familiar with what May-
eocks is and had you determined that that was the property 
that you really wanted to get if you could T 
page 54} A. Yes, sir. I went over the property with Mr. 
Jenkins and Mr.. Pease, and it suited me, and I 
made the offer of $13,500.00 for the farm providing Mr. Wil-
.son left the equipment on the farm that I saw on the farm, 
.and a pair of mules. 
Q. Did you make that offer in writingf 
A. Yes., sir. 
Q. What was the first offer you made for iU 
.A. $13,500.00. 
Q. Look at that paper which has been filed as ''Exhibit No. 
8" and state whether that is tpe written offer that you re-
ferred to. 
A. No, sir; it's the other one. 
Q. Look at "Exhibit No. 1" and state if that is the paper. 
A. Yes., sir. 
Q. Was that offer accepted Y 
A. No, sir. 
Q. Is that your signature to that offer? 
A. Yes., sir. 
Q. Look at "Exhibit No. 8" and state whether that's your 
signature on that paper. 
A. Yes., sir. 
Q. Tell the court the facts and circumstances leading up 
to your execution of that paper, "Exhibit No. 8''. 
· A. Mr. Jenkins, when I made this off er of $13,500.00, he 
told me he would have to submit it to Mr. Wilson, and I think ' 
it was- the next day that he called me up and said that Mr. 
. Wilson had refused the $13,500.00, that Mr. Wilson 
page 55 } was not exactly familiar with the equipment that. 
he had on the farm, that he would go down and 
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take an inventory and write Mr. Jenkins just what he woulcl 
do. And Mr. Jenkins called me up maybe th-e day after that 
and said, "Mr. Mooers, come down to my office .. I have the 
proposition .. '·' . 
Q. I hand you a paper filed as "Exhibit No. 3" and ask you 
if Mr. Jenkins showed you that paper·when yau went down 
there on the morning of the 20th. 
A. Yes., sir. I read it and I said to Mr~ Jenkins, '' U Mr:. 
Wilson will leave the equipment on the farm, on Maycocks1 
that he is .going to take to the dairy farm, I will take it this 
morning at $15,000.00.'' I said, "Call him up .. " He got Mr. 
Wilson on the 'phone, and in those salesmen's offices there are 
extensions, so I picked up the e,xtension, and Mr .. Jenkins said: 
to Mr. Wils·on that Mi. Mooers was in his office and said that 
Mr. Mooers would take the· farm provided he would leave the 
equipment on it. Mr. Wilson said the Chattanooga plow did 
not belong to him and that the spreader he could not do with-
out on the dairy farm. So Mr. Jenkins looked at me and I 
said, '' All right, strike them out.'' 
Q. Did Mr. Jenkins tell Mr. Wilson that you would scratch 
those two items out and would take it 1 
A. Yes, sir. 
Q. What did Mr. Wilson sayY 
A .. Mr. Wilson said, "It's a deal, then/r 
Q. What did you do that day? Did you go down 
page 56 ~ to Maycocks farm Y 
A. I signed the contract with Mr. Jenkins. It· 
may have taken a half an hour or forty-five minutes. 
Q. Is that the paper marked "Exhibit 8"? 
A. Yes., sir. And I went to change my clothes and went 
down to the farm, and Mr. and Mrs. Pease were up under this 
walnut tree, and I walked up to them. I said, "I am Mr. 
Mooers." They said, "Yes, I recognized you." I said, '' I 
have bought Maycocks and I wo·uld like to see this equipment 
in this letter." They said they would be very glad.to show it 
to me. I went over the equipment piece by piece with Mr. 
Pease and I left there. I think I caught the six o'clock ferry. 
I had this other place in Charles City, about four miles below 
Maycocks, that I rent, and I had this eighty foot boat shed, 
' and I told the man there, "Let's pull down the boat shed. I 
want to put it up at Maycocks." And we proceeded to·pull it 
down. Mr. Jenkins had said to me prior to that, "When you 
·go down today, Mr. Wilson has marked the plat where the old 
dam site was., and said Mr. Mooers might be interested in it.'' 
/ 
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I took the plat with me so we could get up the river, and went 
up to Maycocks Sunday, May 23rd to look at this dam site. 
And this Sunday I went there and this car was coming up the 
drive. I was dirty, had on my old clothes, so I said to Mr. 
Pease, "I will see you tomorrow", and left. 
Q. Did you know who was in the car at the time¥ 
page 57 ~ A. Yes, sir. Mr. Pease said he recognized Mr. 
Eichelberger. 
Q. Did you recognize him f 
A. I wouldn't swear to that; no, sir. 
Q. ·what's the next thing that you did, if anything! Did 
you begin to buy any equipment¥ 
A. Yes, sir; I bought some equipment. I had two old trucks 
and I proceeded to repair those trucks, boug·ht some second-
hand farm equipment., and got ready to move down to May-
cocks. · 
Q. What is the next thing you hear? Did you make any 
preparations for a settlement? 
A. Well, the next thing· that happened, I got in touch with 
Mr. Georg·e Richardson, up at the Home Beneficial, about this 
title, because we had _from the 24th to the 30th of May to make _ 
this settlement, and I wanted to get that title examined. So 
Mr. Ellis Baker went over the title and on May 27th I was 
ready to settle. 
Q. Do you know whether Richeson & Company notified their 
principal that you were ready to settle? 
A. Yes, sir. 
Q. Could you get any settlement from him? 
A. No, sir. 
Q. Do you know whether Mr. Eichelberger knows you? 
A. I know Mr. Eichelberger by sight. I think 1.J.e has been 
in my place several times. He was connected, I think, with 
some supply house that.we bought supplies from. 
Q. How far is your place of business from his 
page 58 ~ place of business? 
A. I would sav three blocks. 
Q. Does he go by your place of business to get to his place 
of business 7 
A. It's up near the boulevard and you cross the tracks on 
North Boulevard and I am on the Boulevard., and you· cut up 
about one-half a block, where Mr. Eichelberger works. 
Q. State ~hether or not you gave H. T. Richeson & Com-
pany a check at their request in evidence of your good faith 
of your off er Y 
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A. I gave them a check for $1,000.00. 
Q. Has that money ever been returned to you Y 
A. No,·sir. 
Q. Is there anything else you want to tell the court? 
A.. I went with Mr. Frank Richeson and Mr. Jenkins over 
to see Mr. Wilson. Mr. Richeson called me up and said, '' W. 
A.., I would like for you to drop by my office about two o'clock. 
We want to go over and see Mr. Wilson about this deed.'' 
The Court: When was that Y 
Witness : The 3rd of June. 
(Witness continued:) So Mr. Richeson said, '' Bill, you stay 
out in the car and I will go in and see Mr. ·wnson. '' I said, '' O. 
K." Mr. Richeson went in and.was in there I reckon fifteen 
or twenty minutes and came out and got me. I went in. Mr. 
Wilson greeted me by saying, "You are the man who has 
talked too much." I said, '' What do yon mean¥" 
page 59 ~ He said, "You told Mr. Clark that you had bought 
Maycocks." I said, "That's right, I did." I said, 
'' Mr. Clark came down to my place-he. bought two hundred 
and fifty aci:es on the creek-to g·et the colored man to go and 
survey it, and he asked me what I was doing pulling the boat 
shed down. I said, '' I have bought Maycocks. '' He said, 
"When?" I said, "Thursday." He said, "What did you 
pay for iU '' I said, $15,000.00. Am I stuck T" He said, 
"No ; I don't think so." That was what I told Mr. Wilson 
was the reason I had told Mr. Clark. Then Mr. Richeson 
asked Mr. Wilson something· about why he didn't come across 
with the deed. He said, ''You have changed the contract.'' 
I said, "W)iat change¥" He said, "You have got a pair of 
good mules in here.'' I said, '' Tba t 's what was in the letter.'' 
He said, "Oh, no." I said, "Surely, Mr. 'Wilson, you don't. 
expect to give me a pair of sick mules?'' He said, ''You are 
going· to get the worst I have got.'' I said, '' Draw a line 
through 'good' and I will shoot the mules. 
Q. Was a line drawn through it Y 
A. -Yes. And he asked him for the other two copies and 
Mr. Wilson wouldn't give it to him. So rather than go to law 
about it-I have never been in a court before-I said, '' We 
will give $300.00 and you give $200.00 and we will tend to that 
to get him off your neck." Mr. Wilson said, ''Not a cent will 
I give." I said, ''Rather than go to court I would do that." 
Mr. Wilson said, "I have never lost a case in court." I said, 
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'' I have never been in court.'' Mr. Wilson said, 
page 60 } '' If you will get Mr. Clark off my neck., caJl me up 
in the morning and I will come over and settle.'' 
.So I think we got him off his neck. 
Q. Were you later informed that Chapin & Clark would re-
lease any claim for commission ·by reason of the sale to you Y 
A. Yes, sir. Tom Clark told me so, said, "I don't want to 
-do anything to hurt you, Bill.'' . 
Q. After that do you know whether· H. T. Richeson & Com-
pany, agent for Wilson, notified him that you were ready to 
settle? 
A. Yes,sir. They notified him on the 27th. 
Q. Were you ready to·settle7 
A. Yes, sir, been ready, ready now. 
Q. That's what you brought this suit for? 
A. That's right. 
Q. Anything else you want to say? 
A. Your Honor, I have oeen looking at farms for quite a 
while. Maycock~ suited me. I wanted it as a home. I. was 
going to restore it. And to my utter amazement it turned out 
ibis way. I have been working since I have been twelve years 
old,and I lay it on the line, and I always,, when Mr. So and So 
comes in I don't have to go out the back door, I lay it on the 
line. 
CROSS EXAMINATION 
By Mr. Jones: . 
Q. Mr. Mooers, I understand the first written .offer· you 
made in reference to the property was the one for $13,500.00, 
which has been filed here as ''Exhibit 1" ; that's 
page 61 } correct, isn't it Y 
A. Yes, sir. 
Q. It's no question about the fact that that offer was by 
Mr. Wilson rejected? 
A. Yes, sir. 
Q. I believe further that you never saw the letters written 
by him of May 20th, marked ''Exhibits 4 and 5'' until after 
you had submitted your offer dated May 18th, which is marked 
·as "Exhibit 8"? 
A. What is that question again,.Mr. Jones? 
Q. Did you ever see those two letters, marked ''4'' and ''5''., 
until after you had submitted your offer which is mark~d 
"'Exhibit 8''! 
A. No; I hadn't seen this. I couldn't see it. I signed t~e 
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contract on the morning of the 20th.. I saw this. when it 
came in. 
Q. That was about two days after you signed your offer 
under date of May 18th, but actually signed it on May 20th t 
A. Yes, sir. . 
Q. Now, Mr. Wilson never did sign this proposed contract 
under date of May 18th Y 
· A. No, sir. 
Q. Neither did the Richeson Company ever sign with you 
any contract for the sale or purchase of this property T 
A. No, sir. The only contract signed was the one I signed 
for $13;500.00. 
page 62 l Q. And Mr. Wilson did not sign that contract .. 
You and Mr .. Richardson went to see him on or 
about June 3rd, and at that time do you remember hearing 
Mr. Wilson tell Mr. Richardson that that contract provided for 
$1,500 .. 00 commissions and that he had agreed to pay only 
$1,000.00 commissions¥ · 
A. No, sir. I wasn't in there at that time .. 
Q. You were out part of the time t 
A. Yes, sir. 
Q. So.about that part of the discussion you are not familiar 
with iU 
A. No, sir.-
Q. Did Mr. Wilson point out other reas·ons to von., such as 
the deal with Chapin & Clark, as to why he did°' not execute 
that contract.¥ 
A. It was what I mentioned a while ago, Mr .. Jones, was he 
said that the contract had been changed, and we scratched 
out the word "good'"', and that Chapin and Clark had the 
exclusive sales right on it, and that was the reason I agreed 
to put up this $150.00 with Mr. Clark to get him off lVIr .. Wil-
son. 
Q. You said yon listened in. on the telephone conversation 
between Mr. Jenkins and Mr. Wilson, in which the letter of 
May 20th, according to you, was written in confirmation; is 
that correctf 
A. Yes, sir. . 
Q. Does that letter correctly set forth that oral conversa-
tion? · · 
A. Except one thing. I told Mr. Jenkins to get Mr. Wilson 
to leave a cow, if he could get by with it, and Mr~ 
page 63 f Wilson agreed to leave a good guernsey cow. 
' Q. With that exception, this letter sets forth the 
oral conversation between Mr. Wilson and Mr. Jenkins! 
6 
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.A. Yes.,' sir; it was very short. , 
., Q. Did they have any conv~rsation in reference to '' Exhibit 
No~ 5 "'Y -
A_. I.don~t know anything· about that at all. 
· Q. They didn't discuss that over the telephone Y 
A. No, ~~r ;. I don't recall anything about that. It was some-
thing_ s~id about some machinery and about $500.00. I didn't 
pay much attention to that. I wasn't interested in th~ir com-
mission and what not. The thing I was interested in was the 
farm and a cow· and ·a good pair o_f mules. 
Q. But you do think there. was some discussion about the 
commissions t 
A. I didn't listen to the entire conversation. When I got 
through my part I hung up. I heard something about $500.00 
and the equipment, but that was no-
Q. No special concern of yours and you didn't pay particu-
lar attention to iU 
A. No, sir. 
Witness excused. 
page 64 ~ W. R. JENKINS, 
being recalled, testified as follows : 
Examined by Mr. White: ,. 
Q. I hand you a paper which has been marked '' Exhibit No. 
3'' ·and ask you to look ·at it and state, if you know, who made 
the pencil notations in front of and at the end of the items 
liste~ on that paper. 
The Court:· All the pencil notations on the paper 7 
Mr. White: Yes, sir. 
A. Mr. Wilson. 
Q. Now state whether or.not you had had any conversation 
with ~~- .Wilson previouij to the letter dated May 20th., "Ex-
hibit No. 5 '', in -ref erenc~ to commissions, and what were the · 
facts. ~nd circumstances leading up to that? 
A. Jes, ~ir.; I had: Mr. Wilson came over to my office after 
I talked to him about this and brought this statement, ''Ex-
. hibit No. 3 ''. Aftex he had refused $13,500.00, he said he was 
going to bring a statement of stuff over there and tell . me · 
what he was going to do. So we sat in the- office. He had 
already made these pencil marks, and he said, '' tt 's worth 
0 
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about $800.00," and said, "I will throw in this machinery if 
you will bear half the expense, which will be $400.00.'' 
The Court: What expense? 
Witness : The commissions 
(Witness continued:) I said, ''Well, that's right hard., but 
yes, I will do it.'' Afterwards, I had to agree to take 
· $1,000.0"o, which he agreed to pay. 
Q. In other words, you understood with him that if he would 
put in all those items you would reduce your com-
page 65 ~ mission by $500.00Y 
A. Yes, sir ; to $1,000.00. 
Witness excused. 
Mr. White: If Your Honor please, with the exception of not 
knowing whether we can secure the attendance of one other 
witness, which we can take up at some other tim~ or take a 
short deposition, the plaintiff rests. 
Mr. Jones: Will you please state in the record what you 
propose to prove by this witness. 
Mr. White: I would be very glad to have it stipulated. 
Mr. Jones: I would like for Mr. White to state what he 
intends to prove by the witness, becam~e then I want to make 
a motion to strike the evidence. 
Mr. White: I have told these gentlemen what we expect to 
prove by this witness and they cannot agree. Therefore there 
is nothing I can do but ask Your Honor to give us a short 
time to see whether this evidence is obtainable. 
The Court: Is it material? 
Mr. White : It is :very material; yes. 
Mr. Jones : You ag-ree with me it will not affect the case 
against Mr~ Wilson outside .of Mr. Eichelberger! 
Mr. White: I don't think it would. As far as the making 
of the contract between Mr. Wilson and Mr. Mooers it would 
be cumulative as to them. 
page 66 ~ Mr. Jones: It wouldn't add any additional facts? 
Mr. White: No; it would be cumulative as to any 
agreement between Mr. Wilson and Mr. Mooers. 
Mr. Jones : And would go to the effect of notice to Mr. 
Eichelberger? 
Mr. White: Mainly. 
W. A. Mooers v ... Norwood ··wnson, et als. ·.1.s 
.lvrr. Jones: Is that your case Y 
Mr. White: Yes~ · 
Mr ... Jones : .If the court please, the def eridan.t, Norwood 
Wilson, by counsel, .moves the court to strike all of the evi-
-0.ence offered by the complainant in support of his bill, for 
.the following reasons : 
First, the evidence offered by the eomplainant disclosed 
±hat there was no valid written contract between the parties 
in this case which can be specifically enforced in a court of 
tequity; ' 
. Second,. the evidence offered by the complainant discloses 
that the minds of the parties did not meet on all of the essen~ 
.tial elements involved in the proposed sale or purchase of the 
said property mentioned and described in the complainant's 
bill; 
Third, the complainant's bill shows on .its face that the 
complainant rejected any off er., if any off er was made, by 
Norwood Wilson, to sell the property on the terms that the 
complainant now claims that Norwood Wilson offered to sell; 
Fourth, there was no mutuality of contract be-
page 67 } tween the parties; and, 
Fifth,, there was no mutuality of remedy in this 
,case. The defendant, Norwood Wilson, could not have com-
pelled the complainant to accept a conveyance of the land 
under the circumstances disclosed by this evidence, conse-
•quently, the complainant cannot compel Norwood Wilson to 
convey said property to him. 
For these reasons we move to strike the evidence o:ff ered 
by the complainant,' and we would like a little time to ·be heard 
on that matter. · 
The Court: I will be glad to hear you on it.· Are you ready? 
Mr. Jones: I would like to get one or two authorities and 
:ask that you give us a few minutes before going into that. 
Th~ Court: Are you ready to a1·gue that, Mr. White? 
Mr. White: No, sir. I am not ready to argue it fully. I 
didn't bring my notes with me on the point covered by the 
motion made. To be frank with you, I don't think it is a great 
deal to it, but I am not in a position to argue it in the sense 
:that I could enlighten the court on the decisions. 
Note: After some discussion the court stated it would hear-
the argument of couns_el on the motion on Saturday, .February 
:5th, ~944, at 10 o 'clock a. m. 
• 
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In the Circui_t Qourt of the County·of Prince George: 
W. A. Mooers, complainant, 
'I). . . 
Nor)Vood Wilson, Edith N. Wilson., 
and H. D. Eichelberger, defendants. 
DECREE 
This cause,. which has. been regula1:ly matured at rules,. 
docketed -and :set for h~aring, ·came on this day to be_ heard 
· on t4e bill of complaint; on the answer of Norwood Wilson, 
Edith N. Wilson, and H. D.- Eichelberger; on motion of -the 
complainant to amend his bill in the iria~ner indicated in -draft 
of decree, not entered put duly filed and made a part of the 
record; on the testimony, and exhibits filed therewith, given 
on behalf of the comp~ainant, orally in open court, by conse:tit 
of all parties by counsel, reduced to writjng and duly authen-
· ticated and made a part of the record; on the objection to the 
amendment of the bill, by the defendants, by counsel; on the 
motion of the defendants, py counsel., to strike out the testi-
mony and exhibits filed therewith, introduced on behalf of 
. the complainant,~ and the grounds assigned the ref or in writ-
·ing and duly filed and m.ade a part of the record, and was 
argued by counsel. · _ . 
· ,Upon consideration whereof, #ie court is of the opinion 
tliat the complainant is not. entitled to amend his bill of com-· 
plaint by strildng therefrom the fallowing words from the 
last paragrapb appearing on page 4 of his· bill: '' The value, if 
any, of the said rights to_ be deducted from the purchase price . 
of the said land", and it doth acc9rdingly sustain the objec- · 
· · tion of the respective defendants to th~. amend-
page 69 ~ ment of the bill as indicateq.; and the court is 
also_ of. the -opinion that the testimony and 
exhibits introduced on behalf of the complainant, · in 
support of his bill, is not suffi~ient to. entitle him fo the relief 
prayed for, and that the moti9n of the defendants, and each 
of them to strike the -testimo~y · and exhibits introduced on· 
behalf of the complainant shoul~ 1:>e sustained for the reasons ·· · · 
assigned in writing by the defendants; by counsel; and _it doth 
accordingly so judge,, order and decree. The court doth .fur-· .=. 
ther adjudge, order and decree for the reasons· stated, that 
the complainant's bill be, and the same hereby is dismissed 
. and the case stricken from the argument docket. 
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We ask for this: 
ARCHER.L. JONES, 
Attorneys for Norwood Wilson & Edith N. Wilson. 
WHITE, HAMILTON & WYCHE, 
Attorneys for H. D. Eichelberger •. 
I have seen this and object to its entry. 
Enter this : . 
Apr. 10, 1944. 
Virginia: 
GEORGE·B. WHITE, . 
Attorney for complainant. 
J. J. TEMPLE, 
Judge. 
In the Circuit Court of Prince George County 
W. A. Mooers, complainant, 
v. 
Norwood Wilson, Edith N. Wilson, 
and H. D. Eichelberger, defendants. 
CERTIFICATE OF TRIAL. JUDGE 
l, J. J. Temple, Judge of the Circuit Court of the County. 
of Prince George, who presided over the hearing 
page 70 } of the case of W. A. Mooers v. Norwood Wilson, 
.Edith N. Wilson and H. D. Eichelberger in .sa,id-
court at Prince George County, Virginia, on February 3 and· 
5, 1944, respectively, do certify that by consent of all pa.rties. 
by counsel the hearing of this cause was to begin on the 3rd 
day of February, 1944, the testimony and ,evidence to be given 
orally in open court; that the complainant, before proceeding 
to introduce his evidenoe, moved the court to permit him to 
amend his bill of complaint by striking therefrom the follow-
ing words, in the last paragraph of page 4: "the value, if any, 
of the said rig·hts to be deducted from the purchase price pf 
said land.,''. and that the defendant, Norwood Wilson, by 
counsel, objected to .the granting of said motion, and the 
court, not being ·advised as to its ruling thereon, took the said 
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motion under advisement and proceeded with the hearing of 
the cause; that the complainant thereupon introduced his 
evidence in support of his bill, which was all the evidence 
introduced -on the hearing of the cause, a true and correct 
transcript of all the testimony and evidence, including the 
exhibits filed with the testimony of the respective witnesses 
numbered from lM to 16M., both inclusive, together with cer-
tain incidents of trial of the cause, was duly ''earmarked and 
identified'' and made a part of the record of the cause. 
I further certify that after all of the evidence had been 
introduced, I adjourned the hea:i:ing of the cause to February 
5, 1944, and that thereupon . the defendants, by counsel., re-
newed the objection by counsel for Norwood Wil-
page 71 ~ son to the motion of the complainant to amend his 
bill, and that each of the defendants, by counsel, 
moved the court to strike all the evidence introduced in the 
cause and dismiss the bill for the reasons assigned in writing 
and that after hearing argument of counsel for all parties, I 
sustained defendants' said objection to the complainant's said 
motion to amend his bill, and granted defendants' motion to 
strike all the evidence that was introduced at the hearin~ of 
the cause and entered an order to .that effect, to which rulings 
of the court the complainant excepted . 
. I further certify that counsel fo~ the complainant requested· 
that the original exhibits filed with the evidence taken in the 
cause, which have been duly '' earmarked and identified'' and 
made a part of the record instead of being copied into the 
record, shall be certified and forwarded to the Clerk of the 
Supreme Court of Appeals, to be used at the hearing on ap-
peal with the same effect as in the court below. 
I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by law for ten-
dering and signing bills of exceptions ( Code sec. 6252) ; and 
that reasonable notice in writing has been given to the respec-
tive attorneys for the defendants, the opposite parties, of the 
time and place at which said certificate would be tendered. 
Given under my hand this loth day of April, 1944. 
J. J. TEMPLE, 
Judge of the Circuit Court of 
Prince George County. 
Presented to me April 10, 1944. 
J. J. TEMPLE, Judge. 
W. A. Mooers v. Norwood Wilson, et als. 79 
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In the Circuit Court of Prince George County 
W. A. J\.fooers, complainant, 
v. 
Norwood Wilson, Edith N. Wilson, 
and H. D. Eichelberger, defendants. 
I certify that the foregoing is a true and correct transcript 
of all of the evidence introduced on the hearing of the cause 
of W. A. Mooers v. Norwood ·wilson, Edith N. Wilson and 
H. D. Eichelberger and certain incidents of the trial of the 
cause and made a part of the record thereof by certificate 
signed by me the 10th day of April, 1944. 
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I 
J. J. TEMPLE, 
Judge of the Circuit Court 
of Prince George County. 
CERTIFICATE OF CLERK 
State of Virginia, 
County of Prince George, To-wit: 
I, George R. Walters., Clerk of the Circuit Court of the 
Cou·nty of Prince George, Virginia, do hereby certify that the 
foregoing is a correct copy of that portion of the record 
directed to be copied in the chancery cause of W. A. Mooers 
v. Norwood Wilson, Edith N. Wilson and H .. D. Eichelberger, 
which was submitted to the presiding Judge and copied here-
with in accordance with his directions. 
And 1 do further certify that a notice of the intention of 
the said W. A. Mooers t~ apply for a transcript of a part of 
the record in said cause was duly given to the opposite parties 
through their counsel. 
Given ·under my hand this 25th day of April, 1944. 
GEORGE R. WALTERS, 
Clerk of the Circuit Court of the 
County of Prince George, Virginia. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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